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og Page” indicates the page of Complainant’s Testimony where each ex- 
7am hibit was offered in evidence. ] . 
" . Exhibit Exhibit Record 
1. Subpoena duces tecum to T. A. ) é | 
Edison, W. E. Gilmore, Edison 
Phonograph Co., Edison Phono- | 
a graph Works and National 
Be Phonograph Co., dated Nov. 
o 4 MG, NOP sissneeswamaanewie sans 675 29 
ie | 2. Subpoena duces tecum to T. A. 
ay | Edison, W. E. Gilmore, Edison 
a as Phonograph Co., Edison Phono- 
4 graph Works, and National 
r G Phonograph Co., dated July 16, 
“ 2 Wbeccrcricnaccnteck Beans: 679 94 | 
> 3. Agreement between T. A. Edison 
sy and J. H. Lippincott, dated 
. | | June 28, 1888 (see Exhibit No. | 
4 , AO og. 150) cscrses ccoeresen 682 98 | 
~ 3 4, Agreement between T. A. Edison ) 
‘ and Edison Phonograph Co., 
% dated October 28, 1887......... 683 99 6 
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5. Agreement between T. A. Edison 


: 6. 
, 
". 
8, 
& 
= § 
10. 
11. 
12. 
Res, 


and Edison Phonograph Works, 
dated May 12, 1888............ 
Agreement detween T. A. Edison, 
Edison Phonograph Works, 
North American Phonograph 
Co. and J. H. Lippincott, dated 


~ October 10, 1888 (see Exhibit 


NO.46) 6) BOO sc castes cxscvex 
Agreement bet ween T. A. Edison, 
Edison Phonograph Co., Edison 
Phonograph Works, North 
American Phonograph Co. and 
J. H. Lippincott, dated Oct. 12, 


Agreement between Edison 
Phonograph Co., Edison Phono- 
graph Works, T. A. Edison, J. 
H. Lippincott and North Ameri- 
can Phonograph Co., dated 
January 22, 1890. ........0000. 

Affidavit of T. A. Edison, with 
copy of Agreement of Aug. 1, 
1888; between Edison, N. A. 
Phono. Co. and Lippincott an- 
nexed, in case of American 
Grapbophone Co. vs. Walcutt, 
verified Dec. 6, 1894........... 

Bill of Complaint, National 
Phonograph Co., Edison Phono- 
graph Works, and New York 
Phonograph Co., against Colum- 
bia Phonograph Co. and E. D. 
Easton, filed Oct. 9, 1896....... 

(Identical with Exhibit No. 10, 
except as indicated)............ 

Order, filed December 9, 1896, 
discontinuing suit of National 
Phonograph Co., Edison Phono- 
graph Works and New York 
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a No, « page. page, 
a : Phonograph Co. against Colum- 
> KR: . bia Phonograph Co. and E. D. 
ee Easton, on patents 382,418, ; 
z: f 382,462, 400,648, 414,761 and 4 
is 430,274 (for complaint, see Ex- < 
Hibit: NG). vscrewaw ges vosiwn 727 «111 
18. Order, filed Dec. 9, 1896, discon- : 
- tinuing suit of National Phono- ; 
* 7 . graph Co., Edison Phonograph 
Bi Works and New York Phono- 7 
g graph Co. against the Columbia , 
% Phonograph Co. and E. D. Eas- : 
= ton, on patents 386,974, 430,278, : 
* S 484,583, 484,584 and 499,879 (for 
‘S complaint, see Exhibit No. 11). 728 111 3 
a 14. Agreement between Edison t 
om Phonograph Co. and National 
4 ‘ Phonograph Co., dated April 2, “a 
oe DOGS: Awa ine ea aS 129 §=6112 
, # | 15. Certificate of Incorporation, Na- 
“ : tional Phonograph Co., dated 4 
x | January 25, 1896... 00... 731 118 
ie. 16. Notice of John R. Hardin, Re- 
a ceiver, dated Feb. 15, 1895 (iden- 
a 3 tical with Exhibit A of Exhibit 
CS “= No. 36, page 130)............6. 734 (114 
a 17. Advertisement soliciting sub- 
ae scriptions for stock of North 
F American Phonograph Co...... 734 115 
ee . 18. Notice to the public by T. A. 
: -: Edison, in fac simile of his 
~ a handwriting, that National 
a Phonograph Co. is the only 
a company making and selling 
‘4 genuine Phonographs ......... 737 =: 116 
BP 19. Notice to Dealers on Phonograph 
S e Record Box, signed T. A. Edison, 
a and _ registered in Patent Office, 
bi ’ containing list of patents, &c.. 787 117 “2p 
5 
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Record Slip, registered in U. S. 
Patent Office by National Phono- 
a got: SEOs 2 a, a ae er 

Letter from North American 
Phonograph Co. to Ohio Phono- 
graph Co., dated January 23, 
1894, regarding rented Phono- 
A aE cnsraitiuapemeeneminuveniiins 

Supplemental Agreement between 
the North American Phono- 
graph Co. and the New York 
Phonograph Co., dated July 1, 
LES ccrsisisisieiinmnawenesaemanes 

Agreement between American 
Graphophone Co. and the Na- 
tional Phonograph Co. and 
Edison  penograp ian. 
dated Doc. 7, 1896.65. oe. cci ue 

Bill of Sale of local company con- 
tracts by John R. Hardin, Re- 
ceiver North American Phono- 
graph Co., to Frederick P. Ott, 
dated Feb. 15, 1896, and acknowl. 
edged March 21, 1898.......... 

Bill of Sale of assets of North 
American Phonograph Co. by 
John R. Hardin, Receiver North 
American Phonograph Co., to 
Naticnal Phonograph Co., dated 
Feb. 18, 1896, and acknowledged 
March 2101896 cscs csecsawniees 

Check of T. A. Edison for $7,500 
endorsed to order of John R. 
Hardin, Receiver (printed in 
Record, p. 128, at Q. 667, testi- 
mony of HGisom) es axis eee 

Plea, American Graphophone Co. 
v. Ed. Phonograph Werks 
(printed in Exhibit No. 46, pp. 
169, 178)....... EKeuTKa Ke: ; 
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ea | .  98.: Affidavit of Thomas A. Edison, 
" a. etc. (see Exhibit No. 36, p. 120, 
~ a which isa certified copy thereof) 775 140 
-% 29. Amended Complaint, American ‘ 
4 Graphophone Co. v. Ed. Phono- 
E graph Works (printed in Exhibit 
4 | ‘NG; 46.0: WY co sevsewwwesieens 775 = 144 
‘a 4 <= 30. Replication, American Grapho- 
= a phone Co. v. Ed. Phonograph 
a Works (printed in Exhibit No. 
£8: op: 160, BOW sceessse sess ve 115 144 
31. Plate of Phonograph Patents used 
by North Amer. Phono. Co. 
* (printed in Record at p. 150, Q. 
776, testimony of Edison)...... 775 = 150 
82. Assignment of Phonograph 
Patents by John R. Hardin, 
Receiver North American 
a | Phonograph Co., to National 
= = Phonograph Co., dated Oct. 5, 
E < TOO suscindvenecervervarencon 76 181 & 
a 33. Assignment of Phonograph 
Bs patents by John R. Hardin, Re- 
i. | | ceiver North American Phono- 
os graph Co., to National Phono- 
S : graph Co., dated October 5, 1896 778 181 
34. Certificate of Incorporation of the 
a Edison Phonograph Co., dated 
a Sept; 30, 1S8Toscwsswswass oseay 781 183 
a 35. Certificate of Incorporation the | 
- a Edison Phonograph Works, 
~ aa dated April 30, 1§88........... 785 188 
“= 86. (Feb. 17, 1902) Certificate of In- 
a corporation of the North Amer- 
a . ican Phonograph Co., dated 
ae , Sol a. ae Le 789 =188 
S S 36. (Feb. 19, 1902) Notice of Motion 
“2 : to apportion time to take testi- 
be mony in case of American BD 
aa Graphophone Co. vs. Edison 
~ a 
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Affidavit of T. A. Edison in fore- 
going case, verified Jan. 23, 1896 
(Exhibit A.) Notice of John k. 
Hardin, Receiver North Amer- 


ican Phonograph Co. soliciting 


-~ bidsfor property of North Amer- 
ican Phonograph Co., dated Feb. 


(Exhibit B.) Notice of John R. 
Hardin, Receiver North Amer- 
_ ican Phonograph Co., to its 
creditors and stockholders of bid 
of Thomas A. Edison for its 
entire assets, dated March 28, 


(Exhibit C.) Order of Chancellor 
McGillin case of W. W. Cutting, 
Exr., vs. North American Phono- 
graph Co., dated May 6, 1895, 
directing receiver not to accept 


Edison’s bid and to proceed > 


against Edison toprocure assign- 
ment of patents, etc........... 
(Exhibit D.) Order of Chancellor 
McGillin case of W. W. Cutting, 
Eixr., vs. North American Phono. 
graph Co., dated Dec. 26, 1895, 
directing creditors and stock- 
holders to show cause why an 
offer of compromise by T. A. 
Edison to J. R. Hardin, Receiver, 
should not be accepted......... 
Offer of compromise, T. A. Edison 
to J. R. Hardin, Receiver, dated 
December 21, 1895... 00000008. 
(Exhibit E.) Order of Vice-Chan- 
cellor J. R. Emery directing 
Receiver J. R. Hardin to accept 
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compromise offer of T. A. Edison 
and Edison Phonograph Co.... 
386 (Exhibit F.) Notice of J. R. 
Hardin, Receiver North Amer- 
ican Phonograph Co., offering 
for sale assets of North Amer- 
ican Phonograph Co., dated 
Jans 20; IS8Gccorscneves BS 
37. Order to show cause setting forth 
Edison’s offer of compromise 
(identical with Exhibit D of 
Exhibit No. 36, of Feb, 19, 1902, 
supra, printed at page 137)..... 
38. Final Decree, on consent of 
Howard W. Hayes, for injunc- 
tion against Edison Phonograph 
Works, in case of Hardin, Re- 
ceiver, vs. Edison Phonograph 
Works, dated January 21, 1896. 
89. Injunction against Edison Phono- 
graph Works, issued by Chan- 
cellor McGill February 3, 1596.. 
40. Edison’s offer of compromise 
(forming part of Exhibit D of 
Exhibit 36, printed on page 137) 
41. Order of discontinuance in case 
of J. R. Hardin, Receiver, North 
American Phonograph Co. vs. 


42. Letter, dated July 25, 1895, R. N. 
Dyer, attorney for Ed. Phono, 
Works, to J. R. Hardin, Re- 
ceiver, threatening that Kd. 
Phono. Works would sell Phono- 
graphs to the public (this exhibit 
is set out in the Record at p. 216, 
Q. 136, testimony of Hardin)... 

43, Subpcena duces tecum to c; dh 
Edison, Edison Phonograph 
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Co., Edison Phonograph Works, 
National Phonograph Co., John 
R. Hardin, J. Adriance Bush 
and John F. Randolph, dated 
Bebruary 7, 1908863 «cosas 6a 833 218 
44. Subpoena duces tecum to National 
-- Phonograph Co., John F. Ran- 
dolph, Edison Phonograph Co., 
Edison Phonograph Works and 
William &. Gilmore, dated Feb. 
87 WO Bssicsevexawan svorawebasn 837 224 
a 45. Subpoena duces tecum to W. E. 
e Gilmore, National Phonograph 
Co., John R. Hardin, J. Adri- 
ance Bush, John F. Randolph, 
Edison Phonograph Co., Edison 
Phonograph Works, dated Feb. 
Ng: TOO8 se ciaarcasaxasewees $39 239 
46. Amended bill of Complaint, 
American Graphophone Co. vs. 
Edison Phonograph Works, filed 
JOt: 19, WG ssicswssweneecewe 843 241 
* Plea of Edison Phonograph 
Works to amended Bill of Com- 
plaint of American Graphophone 
Co., filed January 22, 1895..... 852 «241 
‘ Agreement between T. A. Edison 
and J. H. Lippincott, dated June 
BB. TREE. ooaie ecoeneiesecerewmencacdiormves 854 241 
Contract annexed and agreed to 
be executed between Edison and 
ss the American Phonograph Co., 
“4 dated : 859 241 
Contract annexed and agreed to 
be executed between Edison 
Phonograph Works and Amer- 
# ican Phonograph Co., dated 
a SS ee 863 241 
q . ‘ Agreement between T, A. Edison, 
J the North American Phono- 
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graph Co. and J. H. Lippincott, 
executed and dated August 1, 


Agreement bakirsen the North 
American Phonograph Co. and 
Jesse H. Lippincott, and the 
Edison Phonograph Works, ex- 
ecuted and dated August 1, 1888 

Agreement between T. A. Edison, 
Edison Phonograph Works, the 
North American Phonograph 
Co. and Jesse H. Lippincott, 
dated Oct. 10, 1868............ 

Agreement between T. A. Edison, 
the North American Phonograph 
Co. and Jesse H. Lippincott, 
dated August 1, 1888 (same as 
I eRe ik 5 Pate cuts toaprn Ssaveingieals 

Agreement between Nor th Amer- 
ican Phonograph Co. and J. H. 
Lippincott, and the KEdison 
Phonograph Works, dated 
August 1, 1888 (same as above)- 

Agreement between J. H. Lippin- 
cott and the American Grapho- 
phone Co, dated August 6, L888 

Agreement between T. A. Edison 
and Jesse H. Lippincott, dated 
June 28, 1883 (same as above).. 

Agreement annexed and agreed 
to be executed between T. A. 
Edison and American Phono- 
graph Co., date? ' 
1888 (same asabove)........... 

Agreement annexed and agreed 
to be executed between the 
American Phonograph Co. and 
the Edison Phonograph Works, 
dated , 18835 (same 
BE BOWE 655 Gd Kgs aOR RRR, 
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XI 


Supplemental agreement between 
the American Graphophone Co. 
and J. H. Lippincott, dated 
BBP. 6. TEES isechcas wissen 

(Replication, filed January 29, 
1895, American Graphophone 
Co. vs. Edison Phonograph 
WORKS) hsicicrcepoameceseenwas 

(Of March 18, 1903.) Subpoena 
duces tecum to J. Adriance Bush, 
dated March 5, 1903........... 

(Of April 16, 1903.) Agreement 
between the North American 
Phonograph Co. and the New 
York Phonograph Co., dated 
June 13, 1889, and annexed 
thereto the agreement between 
the North American Phono- 
graph Co. and John P. Haines, 
dated Feb’y 6, 1889............ 

Agreement between the North 
American Phonograph Co. and 
the Metropolitan Phonograph 
Co., dated Jan. 10, 1889........ 

(Agreement between North Am. 
Phono. Co. and J. P. Haines, 
dated Feb. 6, 1889, printed on 
DAPS BSS) esiswiivsacarcavesens 

(Agreement between North Amer- 
ican Phonograph Co. and the 
Metropolitan Phonograph Co., 
dated October 12, 1888, printed 
ONE PALS BOL)... 5 sess css sie esa 

Agreement between the North 
American Phonograph Co. and 
the Metropolitan Phonograph 
Co., dated June 22, 1890, and 
annexed thereto the agreement 
between the North American 
Phonograph Co. and the Metro- 
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52. 


53. 
54, 


55. 


xa 


politan Phonograph Co., dated 
October 12, 1888...........264, 
Consolidation Agreement between 
the New York Phonograph Com- 
pany and ane DOHIED Phono- 
raps Cov 5 ae dies, a cane 
Consent of North American Phono- 
graph Co. to the consolidation 
of the New York Phonograph 
Co. and the Metropolitan Phono- 
graph Co , dated May 10, 1890.. 
Agreement between the Metro- 
politan Phonograph Co. and the 
New York Phonograph Co., 
dated May 10, 1890............ 
Proceedings at stockholders’ 
meeting of the .New York 
Phonograph Co. to consolidate 
with Metropolitan Phonograph 
Co., held June 25, 1890.......- 
Proceedings at stockholders’ 
meeting of the Metropolitan 
Phonograph Co. to consolidate 
with the New York Phonograph 
Co., held June ¥5, 1890........ 
Certificate of incorporation of the 
Metropolitan Phonograph Co., 
dated October 1, 1888.......... 
Certificate of incorporation of the 
New York Phonograph Ge. ” 
dated February 8, 1889........ 
Preliminary prospectus of the 
Metropolitan Phonograph Co... 


56-71. (These exhibits are extracts from 


the minutes of New York Phono- 
graph Company, and are set out 
in the record as shown at Re- 
cord, page 311, x-Q 240, testi- 
mony of Haines)....<.0500s.0000 
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“U4. 


75. 


76. 


77. 


78, 


80. 


§1. 


xi 


Agreement dated July 1, 1893, 
_ between North American Phono. 
graph Co. and New York 
Phonograph Co. (identical with 
Hix, 22, except as noted)........ 
Letter of W. E. Gilmore, Mer. 
-Edison Phonograph Works, to 
Walcutt, Miller & Co., dated 
Marl 10; 1806 scesateeccoes evs 
Jobbers’ Agreement with National 
Phonograph Co., dated Jan. 2, 


List prices of Phonographs, Re- 
cords and Blanks, discounts and 
conditions of sale, issued by Na- 
tional Phonograph Co., dated 
War 4 180 co scsweses oss gears 

Notice published regarding con- 
ditions of sale of Phonographs 
by National Phonograph Co.... 

List of suspended dealers, issued 
by National Phonograph Co., 
JARHRES IB. T9OO ccticenccseveswewis 

List of suspended dealers, issued 
by National Phonograph Co., 
February: 10, 2908 0.) ee csecseixnceieys 

Agreement between National 
Phonograph Co. and dealers re- 
garding trade discounts, de- 
liveries, &c., dated March 25, 


Trade circular letter issued by 
National Phonograph Co., May 
9d, 1898, agreeing to hold its 
dealers harmless........-.0e0.. 

Circular letter issued to the public 
by National Phonograph Co., 
Apri] 1, 1898, regarding Edison 
Phonograph speakers, etc..... 4 
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82. Letter of W. E. Gilmore, Manager 
Edison Phonograph Works, to 
KE. F. Leeds, dated March 26, 
BBG i565 SRS SRR DECED CER CERRO 
83. Trade circular issued by the Na- 
tional Phonograph Co., March 4, 
1903, regarding Lambert in- 
ETINQOMIONE sce esses iews c05 
84-85. Plates of Edison Phonograph 
patents used by Edison Phono- 
graph Works and National 
Phonograph Co. (these two ex- 
hibits are set out in the Record 
at page 402, Q. 293, testimony 
OF GHMGIG) + occcccacosweensiees 
86. Retail Dealers Agreement issued 
by National Phonograph Co., 
RE, Ss cceccxoniteme nomacmacians 
87. Retail Dealers’ Price List, dis- 
counts, &c., issued by National 
Phonograph Co., May 1, 1900.. 
88-100. (Printed booklets of National 
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1039 


1041 


Phonograph Co.)...372, 487, 440, 1115 


101. Release of National Phonograph 
Co. to John R. Hardin, Receiver 
North American Phonograph 
Co., dated August 19, 1898..... 
102. Agreement, J. H. Lippincott with 
the North American Phono- 
grap!) Co., July 17, 1888, tranfer- 
ring phonograph and grapho- 
BHONE MAKE. iaxiciasesswcewes 
103. (Agreement between T. A. Edison, 
North Americair Phonograph 
Co., and J. H. Lippincott, 
August 1, 188s, printed on page 
WOOD os tmepieww ceawewsquweanins 
104. (Agreement between North Amer- 
ican Phonograph Co., J. H. 
Lippincott and Edison Phono- 


1046 


1054 


page. 


390 4 
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graph Works, dated August 1, 

188%, printed on page 197)...... 
105-106. Restriction plates used on 
phonographs by North American 
Phonograph Co. (these exhibits 

are set forth in the Record at 

““pp. 461, 462, Q. 75 and Q. 79, 
testimony of Lombard} s.+-<.06-2.+: 


107. Circular Letter No. 19 of North 
American Phonograph Co. ‘‘ To 
the Phonograph Companies,” 
dated February 3, 1890...... ca 

108. Circular Letter No. 49, of North 
American Phonograph Co. ‘‘ To 
the Phonograph Companies,” 
dated December 4, 1890........ 

109. Circular Letter No. 51, of North 
American Phonograph Co. ‘‘ To 
the Phonograph Companies,” 
dated December 16, 1890....... 

110. Form of lease used by ‘‘the 
Phonograph Companies,” by 
direction of North American 

> PROROPTADR COsinsccace cx csenses 

111. Stock certificate, North American 
Phonograph Co., Se AY 18, 
i ee re eee 

112. Notice to take testimony on final 
hearing In case of New York 
Phonograph Co. vs. National 
Phonograph Co. ef al., dated 
OGEOBSE 16, L008 so: esrcccersercwcwe 

113. Examiner’s order to take testi- 
mony of W. E. Gilmore in case 
of New York Phonograph Co. 
us. National Phonograph Co. 
et al,, dated October 15, 1903... 

114. Assignment by [Edison Phono- 
graph Co. to J. R. Hardin, Re- 
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ceiver, of certain Phonograph 
patents, dated January 16, 1896 
Assignment by Thomas A. Edison 
to J. R. Hardin, Receiver, of 
certain Phonograph patents, 
Gated Jan. 16, 1896.... 064 00s. 
Assignment by T. A. Edison to 
the Edison Phonograph Co. of 
certain Phonograph patents, 
dated May 8, 190060665 doce 
Assignment by T. A. Edison to 
the Edison Phonograph Co. of 
certain Phonograph patents, 
Gated July 27, S88 secs; ass vss 
Assigument by T. A. Edison to the 
Edison Phonograph Co. of cer- 
tain Phonograph patents, dated 
July glide a te gr ROCIO 
Assignment by T’. A. Edison to 
National Phonograph Co. of 
patent 713,209 for duplicating 
phonograms, dated December 
16, 1008 sc ccs j er ee 
Assignment by T. A. Edison to 
National Phonograph Co. of 
Phonograph patent 622,843, 
dated April 26, 1901........... 
Assignment by T. A. Edison to 
National Phonograph Co. of 
patent 667,662 for duplicating 
records, dated Dec. 24, 190L.... 
Assignment by T. A. Edison to 
National Phonograph Co. of 
patent 604,740 for improvement 
in governors for motors, dated 
Getober 2: T9Gbssaccccs wsweses 
Assignment by T. A. aison and 
the North American Phonograph 
Co. to the Edison Phonograph 
Co. of certain cigs 
Bore dated May 22, 1893.. 
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124. 


125. 





127. 
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Assignment by T. A. Edison and 
the North American Phono- 


graph Co. to the Edison Phono- 


graph Co. of Phonograph patent 
281,453, dated May 23, 1893.... 
Petition of New York Phonograph 
‘Co. to Chancellor McGill in case 
of Cutting vs. North Am. Phono- 
graph Co, dated April 24, 1895. 
Ch. McGill’s order to J. R. Hardin 
to show cause in above case.... 
Answer of J. R. Hardin, Receiver, 
to petition of N. Y. Phono. Co. 
Order of reference to the Vice- 
CRADCOU OR. o.0.:0:0:0 ecemyeeisiaenessceie-es 
Order of Chancellor McGill direct- 
ing payment of Royalties...... 
Restraining order of Chancellor 
McGill in case of New Jersey 
Phonograph Co. vs. North Amer- 
ican Phonograph Co., dated Nov. 


Order for injunction pendente lite 
against Edison Phonograph 
Works to restrain sale of Phono- 
graphs, dated Oct. 21, 1895..... 

Order of Chancellor McGill pro- 
viding the manner in which J. 
R. Hardin, Receiver North 

- American Phonograph Co., shall 
sell Phonographs, dated Sept. 
BG: F808 ais: ccwnisrowns-ases precaaceas 

Order of Chancellor McGill direct- 
ing Receiver Hardin not to ac- 
cept bid of T. A. Edison, and to 
procure assignment from him 
of Phonograph patents, dated 
May 6, 1895.........0.. sieves ese 

Affidavit of Thomas A. Edison 
forming part of complaint in 
suit of Cutting vs. North Amer- 


ican Phonograph Co., dated 
August 15, 1894.......seeeeeee 
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[Notr.—The following exhibits are set out in the 
a testimony and are not printed in the Book of Ex- 
a hibits. | 
Exhibit Record 
No. page. P 
130. Letter North American Phonosvaph Co. 
a to Ohio Phonograph Co., dated May 
a 3 i a ene 579 
- 3 131. Letter North American Phonograph Co. | 
a . to Ohio Phonograph Co., dated July 7 
# a a errr er 579 | 
4 132. Edison patents relating to the phono- | 
i” | PPEP Rees anon we 595—Exhibit page 459 
~ 4 183. Extract from the Phongraphic News of 
= = May and June, 1895, relating to spring 
‘4 motor Edison Phonographs......... 606 
aN 134. Extract from the Phonographic News 
3 of May and June, 1895, relating to 
of spring motor Edison Phonographs... 606 
= “4 135. Extract from the Phonographic News 
4 of May and June, 1895, relating to 
a spring motor Edison Phonographs... 606 a 
4 136. Extract from the Phonographic News | 
5 of May and June, 1895, relating to 
% promised im Brevements in the Phono- 
~ ss PANN Lsak sancse ke seaeaviis oeedis 606 
| y 137. Letter dated January 17, 1890, North 
a American Phonagrachi Co. to the 
e phonograph companies............. 606 
“ 188. Letter dated July 30, 1890, North Amer- 
a ican Phonograph Co. to the phono- 
* 4 STAPH COPIPANOS ss esices vavwsieewvwes 606 
= 139. Letter dated August 1, 1890, North 
g American Phonograph Co. to the 
5 phonographic companies............ 606 
a 140. Catalogue of musical phonograms for 
~~, a | the phonograph issued by North | ! 
i % American Phonograph Co. in 1890... 606 | 
a 141. Advertisement of New York Phono- 
3 graph Co. in the Phonogram of Janu- x 
a G20) 1600 ecccccanaawenpemasnesi sven: | (BES j 
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— om 
142. Advertisement of the North American 

Phonograph Co. in the Phonogram of 

JARUALY, 16085 <.05.6.05,000058 06098000 648 
148. Letter National Phonograph Co. to E. 

I’. Leeds, dated May 6, 1896......... 672 
144. Letter National Phonograph Co. to E,. 

I’. Leeds, dated May 11, 1896........ 678 
145. Agreement....... re ee ene 1305 
146. BU Of Complain. esisias ciesccaswacewswen 1313 


II. COMPLAINANT’S EXHIBITS BY TOPICS. 


AGREEMENTS AND CONTRACTS. 


No. "ae 

4. Oct. 28th, 1887. Between Edison and 
Edison Phonograph Co........... 683 

5. May 12, 1888. Between Edisonand . 

Edison Phonograph Works..... .. 690 

3, 46. June 28, 1888. Between Edison and 
LAPPINCGbE. cscs vxesaces scarica 682-854-885 

102. July 17, 1888. Between Lippincott 
and North Am. Phono. Co........ 1051 


104, 46. Aug. 1, 1588. Retween North Am. 
Phono. Co., Lippincott and Ed. 

PHONG. W Orsi ssciicosseceas 1055-871 
103, 46. Aug. 1, 1888. Between Edison, 
. North Am. Phono. Co. and Lippin- 


CB Gis sx-e wiarem wie waeaweannee ewes 1054-866 
46. Aug. 6, 1888. Between Lippincott 

and Am. Graphophone Co..... _»» 888 
46; Aug. 6, 1888. Between Lippincott 

and Am. Graphophone Co........ 896 


6,46. Oct. 10, 1888. Between Edison and 
Ed. Phono. Works, North Am. 

Phono. Co. and Lippincott...... 695-874 
7. Oct. 12, 1888. Between North Am. 
Phono. Co., Edison, Edison Phono. 
Co., Edison Phono. Works and 

LSD BICOEE: .:5:0:0:0.s:0:a:9e eneiee mene - 695 
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obo 48, 
49, 47. 


47. 


52. 
51. 
22 & 72. 


23. 


14, 


117. 
118. 


123. 


124. 


Exhibit 


page. 
Oct. 12, 1888. Between North Am. 
Phono. Co. and Met. Phono. Co... 938 
————-, 1888. Between Edison and 
Am. Phono. Co............-682-859-890 
——-, 1858. Between Edison 
Phono. Works and Am. Phono. 
ae ce 682-863-894 
Jan. 10, 1889. Between North Am. 
Phono. Co. and Met. Phono. Co.. 9384 
Feb. 6, 1889. Between North Am. 
- Phono. Co. and Haines.......... 937-907 
June 13, 188). Between North Am. 
Phono. Co. and N. Y. Phono. Co. 907-926 
Jan. 22, 1890. Between Edison 
Phono. Works, Lippincott and 


North Am. Phons, C6s<scessceccss 703° 


May 10,1890. Between N. Y. Phono. 
Co. and Met. Phono. Co......... 966-986 
June 23, 1890. Between North Am. 
Phono. Co. and Met. Phono. Co. .938-956 
July 1, 1893. Between North Am. 
Phono. Co. and N. Y. Phono. Co.739-1018 
Dec.7, 1896. Between Am. Grapho. 
Co., Natl. Phono. Co. and Edison 
PRONG. Worktissuscaveccsssscssexs 746 
April 2, 1900. Between Edison 
Phono. Co. and National Phono. 
OG i cceisancneccecimmecrmimtawinene wwealeles 729 


“ ASSIGNMENT OF PATENTS. 


July 27, 1888. Edison to Edison. 


PROROSTAPG CG ewcaincicnee eewawenes 1077 
July 27, i888. Edison to Edison 
Fhonograph O0.; sci cai ees ieee 1080 


May 22, 1893. Edison and North 
Am. Phono. Co. to Edison Phono. 


May 23, 1893. Edison and North Am. 
Phono. Co. to Edison Phono. Co.. 10992 
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128. 


114. 


115. 


-——_ 


116. 


120. 


122. 


121. 


119. 


36. 


53. 


52. 


15. 


May 6, 1895. Edison to Hardin, Re- 
ceiver (order for)............eee0- 
Jan. 16, 1896. Edison Phono. Co. to 
Hardin; Receiver ssesis cesicwaswen 
Jan. 16, 1896. Edison to Hardin, 
| ne 
Oct. 5, 1896. Hardin, Receiver, to 
Natl, PHONG: Co visa wean scingece 
Oct. 5, 1896. Hardin, Receiver, . to 
Natl. Phono... Co. ...005 cceescceees 
May 8, 1900. Edison to Edison 


CERTIFICATES OF INCORPORATION, 


Sept. 30, 1887. Edison Phonograph 
Ci aces tencese eee wonea emer anntess 
Apl. 30, 1888. Edison Phonograph 
WY OUR 56 Scan a eSN SES Tae aes 
July 14, 1888. North Am. Phono. 


Oct. 1, 1888. Met. Phono. Co...... 
Feb. 8, 1889. The N. Y. Phono. Co. 
Sept. 12, 1890. New York Phono. 


Jan. 25, 1896. National Phono. Co. 


SUBPCENAS ISSUED. 


July 16, 1902. To Edison, Gilmore, 
Ed. Phono. Co., Edison Phono. 
Works, Natl. Phono. Co......... 
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45, 
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129. 


28 & 36. 


27 & 46. 


30 & 46. 


10 & 11. 


29 & 46. 
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page. 
Nov. 24, 1902. To Edison, Gilmore, 
Ed. Phono. Co., Edison Phono. 
Works, Natl. Phono. Co......... 675 
Feb. 7,1908. To Edison Phono. Co., 
Edison, Edison Phono. Works, 
Natl. Phono. Co., Hardin, Bush 
WG TO cnc ccrntieenaneene 833 
Feb. 7, 1908. To Gilmore, Edison 
Phono. Co., Edison Phono. Works, 
Natl. Phono. Co., Hardin, Bush 
BAG TANGO -« s::s:ccwwscescawaweieens 839 
Feb. 17, 1908. To Gilmore, Edison 
Phono. Co., Edison Phono. Works, 
Natl. Phono. Co. and Randolph... 837 


Mch. 5, 1908. ToJ.A. Bush....... 904 
AFFIDAVITS. 
Aug. 15, 1894. T. A. Edison (insol- 
veney, NicA. POG.) cseswiscasswx 1123 
Dec. 6, 1894. T. A. Edison (Amer. 
Graph. Co. v. Walcutt) .......... 706 
Jan. 23, 1896. T. A. Edison (Graph. 
Co. v. Phono. Works)........... T75-795 


PLEAS AND ANSWERS. 


Jan. 22,1895. Edison Phono. Works 
$e Aim: (Gap. OG... c00rreecneen T75-852 
Jan. 29, 1895. Replication, Am. 
Graph. Co. v. Edison Phono. 
WOR s 555 56.6 S5WER FRCS ieee wed 775-903 


BILLs oF COMPLAINT. 


Natl. Phono. Co., Edison Phono. 
Works and N. Y. Phono. Co. vs. 


_Columbia Phono. Co............ 711-724 
Am. Grapho. Co. vs. Edison Phono. 


Cl a ara 775-848 
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No, page. 
ORDERS OF CouRT, DECREES, ETC. 

12 & 13. Discontinuing suit of Nat. Phono. 

Co., Edison Phono. Works and 

N. Y. Phono. Co. vs. Columbia 
EN I, acaccesaynse hiner Boum pee 727-728 

36. Motion to take test, Am. Graph. Co. 
v.. Eid; Phono: Works io45 .ecwesss 794 

36. Order in Cutting vs. North Am. 
Pe Face senso ccs cm rmacens’vvmrenie.es 808-811 

36. Directing receiver not to accept 
Edison’s bid and to proceed....... 808 

86. Directing Harding, Receiver, to ac- 
cept Edison’s offer of compromise. 815 

36, 37. Order to show cause on foregoing 
GIGS! aca cncwewenwa yang weer el bbls 

38. Final decree for injunction against 
Edison Phono. Works . — 829 

89. Injunction against Edison Phono. 
WV OLR: dia puree eaaigiangwe ReeeEK 830 

127. Order for injunction pendente lite 
against Ed. Phono. Works......- 1114 

41. Discontinuing case of Hardin uv. 
BGOH swcaciwennae coca es 832 

126. Restraining order, New Jersey Phono. 
CU. 8.tts By POs weecsnaneneas 1112 

-128. Sale of machines by Receiver, man- 
HOT Gb cst a wevconccewsegangeaes 1116 

128. Refusing bid of Raison: ordering 
assignment of patents............ 1119 

NOTICES AND PROCEEDINGS. 

52. June 25, 1890. Consolidation Met. 
and N:; Y. Phone: Coe ssicscssscicx: 984 

52. June 25, 1890. Consolidation N. Y,. 
and Mat: Phono: Cog... no -00:0:0e0 974 

125. Apl. 24, 1895. Petition of N. Y. 
PHGHG. OG iieicscesccaes ssawcalacare 1094, 1108 
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y. Exhibit 
No, page. 

16 & 86. Feb. 15, 1895. Notice of J. R. Hardin, 
Rucuiver Ririsatsy se tieienodaonanecoaeniie 7384-804 

36. Mch. 28, 1895. Notice of J. R. Hardin, 
BAGHIV OO 6G os eesores aes «©6 OT 

Jan. 20, 1896. Notice of J. R. Hardin, 
RGCB WE icscescsee css ame emersenines 822 


112-113. Oct. 15, 1908. Notice and order to 
take testimony of Gilmore .... 1066-1068 


OFFERS OF COMPROMISE AND CONSENTS, RE- 


LEASE, ETC. 
86 & 40. Compromise offer, T. A. Edison to 
Hardin, Receiver ns cieccscusssiwe 812-831 
86, 37. Order to show cause why compromise 
should not be accepted.......... 811-828 


36. Order directing acceptance of above. 815 

38. Consent to injunction; Hardin and 
Edison Phono. Works........... 829 

52. Consent of North Am. Phono. Co. to 
consolidation of Metropolitan and 


New York Phono. Cos........... 965 
101. Release of National Phono. Co. to 
Hardin, Receiver ss 34 oss bis cians ~ 1046 


LETTERS MARKED AS EXHIBITS. 


137. Jan. 17,1890, North American Phono- 
graph Co. to Phonograph com- 
panies (see Record, p. 602)........ 
107. Feb. 3,1890. North American Phono. 
Co. to the phonograph companies 
(Cir, letter No. 19)... 0060s. cece 1055 
138. July 30, 1890. North American 
Phonograph Co. to phonograph 
companies (see Record, p. 60-+).... 
139. Aug. 1, 1890. North American 
- Phonograph Co. to the phonograph 
companies (see Record, p. 60+4).. 
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a 108. 
4 . - 109. 
4 21. 
| 180. 
181. 
49. 
73. 
82. 
4 143. 
144, 
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Dec. 4, 1890. North American Phono. 
Co. to the phonograph companies 
(Cir, letter N0,:49) iessciegaewamees 

Dec. 16, 1890. North American 


Exhibit 
page. 


1056 


Phono. Co. to the phonograph - 


companies (Cir. letter No. 51)..... 
Jan. 23, 1894. North American 
Phonograph Co. to Ohio Phono- 


May 4, 1894. North American 
Phonograph Co. to Ohio Phono- 
graph Co. (see Record, p. 577).... 

July 20, 1894. North American 
Phonograph Co. to Ohio Phono- 
graph Co. (see Record, p. 578) .... 

July 25, 1895. Dyer to Hardin, Re- 
| | | on Cree eras aera 

Mar. 10, 1896. Gilmore to Walcutt, 
amg COs sea rcourseeresewexcs 


-Mar. 26, 1896. Gilmore to Leeds.. 


May i 1396. National Phonograph 
Co. to E. F. Leeds (see Record, p. 


May 11, 1896. National Phonograph 
Co. to E. F. Leeds (see Hecord,..p 
BIS) wcaxncnen vemnwememanaewan Meare 


LETTERS NOT MARKED AS EXHIBITS, BUT READ 


INTO THE RECORD. 


Jan. 22, 1889, Thomas A. Edison to New York 
: Tribune (see Record, p. 575)..........4.. 
Oct. 17, 1889, North American Phonograph 
Co. to the phonograph companies (see 
Record; p. 579) scsseees ccniceiecwwawaes 


1892, hones A. Edison to local 


phonograph companies (see- Record, pp. 
B71, £08, BOD) bcc vances anise eeenneeen 


1060 


739 


833 


1019 
1036 
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Jan. 25, 1894, North American Phonograph 
Co. to Ohio Phonograph Co. (see Record, 
8 1GR0has wamemenmannmsscnnormeantons <n 
Sept. 25, 1894, New York Phonograph Co. to 
Hardin, Receiver (Defendant’s Record, p. 
BO0s: FAO ED; TO csr sseeree ene 
Oct. 3, 1894, New York Phonograph Co. to 
Hardin, Receiver (Defendant’s Record, p. 
208: Eigines, XO). 108). ..0.0.0085:0820:¢0.8084 
Oct. 3, 1894, New York Phonograph Co. to 
N. A. Phono. Co. (Defendant's Record, p. 
900; Haines, x-0. JOB); ssiswses aan ave se 
May 6, 1895, Edison to Hardin, Receiver, 
waiving Court House sale (see Record, p. 
ed 
Feb. 10, 1896, New York Phonograph Co. to 
Thomas A. Edison (Defendant’s Record, 
p. 229; Fahnestock Re-x-Q. 397)......... 
Feb. 21, 1896, New York Phonograph Co. to 
Thomas A. Edison (Defendant’s Record, 
p. 229; Fahnestock, Re-x-Q. 297)........ 
May 24, 1897, United States Phonograph Co. 
to Ohio Phonograph Co. (see Record, p. 
Be ig ns. vais Schon bums hERGS aA ea ewes 
Mar. 15, 1898, H. W. Jessup to R. N. Dyer 
(Defendant’s Record, p. 120; Dyer, Q. 5).. 
Apr. 4, 1898, R. N. Dyer to H. W. Jessup (De- 
fendant’s Record, p. 127; Dyer, x-Q. 9)... 
Apr. 5, 1898, H. W. Jessup to R. N. Dyer ( De- 
fendant’s Record, p. 126; Dyer, x-Q. 9).. 
Apr. 5, 1898, R. N. Dyer to H. W. Jessup (De- 
fendant’s Record, p. 127; Dyer, x,Q. ¥).. 
Apr. 19, 1898, H. W. Jessup to R. N. Dyer (De- 
fendant’s Record, p. 125; Dyer, x-Q. 7).. 
Apr. 21, 1898, R. N. Dyerto H. W. Jessup (De- 
fendant’s Record, p. 122; Dyer, Q. 5)..... 
Apr. 23, 1898, R. N. Dyer to H. W. Jessup (De- 
fendant’s Record, p. 123; Dyer, Q. 5).... 
Feb. 1, 1901, Circular letter of New York 
Phonograph Co. (see Record, p. 647)..... 
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PAGE 
June 4, 1902, New York Phonograph Co. to 
Central Trust Co. (see Record, p. 324).... 
June 23, 1902, New York Phonograph Co. to 
Thomas A. Edison (see Record, p. 346)... 
June 26, 1902, Thomas A. Edison to New York 
Phonograph Co. (see Record, p. 347)..... 
July-2, 1902, New York Phonograph Co. to 
Thomas A. Edison (see Record, p. 347)... 
July 7, 1902, Thomas A. Edison to New York 
Phonograph Co. (see Record, p. 347)..... 


BILLS OF SALE. 

No. on 

24. Feb. 18, 1896. J. R. Hardin. Receiver, 
C6. BP OR ccaseea ins op aexseenn een 750 

25. Feb. 18, 1896. J. R. Hardin, Receiver, 
to Natl. Phono. Co................. 762 

82. Oct. 5, 1896. J. R. Hardin, Receiver, 
" GONG Phono: Cossciess ccceucseces 776 


33. Oct. 5, 1896. J. R. Hardin, Receiver, 
to: Natl, PHONO: Cais icc iaseaarciene 778 


Pusuic Notices, CrrcuLAR LETTERS, ETC. 


17. Advertisement offering stock of North 
ANTS, ECM: Ses 4.0745 cS Pw SAEs 734 
18. T. A. Edison, Natl. Phono. Co. only 
company making and selling Phono- 
PADAR iso cas iawkhs gen GeNeeeScGs 137 
16, Hardin, Receiver, offering assets of 
North American Phono. Co., Feb. 15, 


TOG ie si oreinsnencescemonimannaeneane wares 734, 804 
19. T. A. Edison, Notice to dealers (on 

TOGOEE OE) 0 ch otis ns Siaeee sce eRe 737 
20. Record Slip, Natl. Phonograph Co..... 738 
26. T. A. Edison’s Check to Hardin, Re- 

CONN G85 56 SKATER PERS KATE WTRRE TERS 15 
31. Plate of Phono. patents used by North 

Amor: Pion: G6:...<:0010 xae:sinennge 175 


36. Hardin, Receiver, offering assets of 
North Am. Phonograph Co., Jan. 20, 
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¥ Exhibit 
5 No. . page. 
55. Prospectus, Metropolitan Phonograph 
gy OOiinciacs carawnuwes wee eewsawwn ws 1008 
| 56-71. Extracts from minutes of New York 
a | Phono. Co........cc.ceeeeececeeeees 1018 ; 
” 74. Jobbers’ Agreement, Natl. Phono. Co.. 1019 
: 75. Trade price list, Natl. Phono. Co. ..1021, 1041 
4 - 76. Conditions of sale, Natl. Phono. Co.... 1027 
a 77, 78. Lists of suspended dealers, Natl. 
‘ PHONG: OOii0 vce amswwns . 1027-1030 
4 79, 86, 87. Dealers’ Agreements, Natl. 
q Phono. Co...............--1088, 1089, 1041 
x 80. Circular letter, infringements. Natl. 
a FHGHO, COs hcscca cess seasesseeaw ees 10384 
4 81. Circular letter, speakers, Natl. Phono. 
. ee EE eS 1035 
ee 83. Circular letter, Lambert infringement, N 
4 Natl. Phono, Co....s200sececcseenee 1037 | 
4 84-85. Plates of Edison Phono. patents used 
BS by Ed. Phono. Wks. and Natl. Phono. 
: 6. x cma eeiarmeanemnea ane maven 1039 
a . 88-100. Printed Booklets issued by Natl ee: 
4 FHC; COes ca <9 .08ec5-.00 wsitw sabe 1046 
ag 105-106. Restriction plates used by North 
4 , Amber. PHONO. 00.60 sxccnenaeeire vsmer 1055 
e | 107. Circular letter No. 19, North Amer. 
ee PHONO: Coss 0s caves ceiwis te9 5% 1055 
ee 108. Circular letter No. 49, North Amer. 
es PRONG: COs vas sere ceicawieas aon ci 1056 
a 109. Circular letter No. 51, North Amer. | 
ein crnensadarcnnneanaeicecinnss 1060 
a 110. Machine lease, North Am. Phono Co. 1061 . 
4 111. Stock Certificate, North Am. Phono, Co. 1065 
. 183-136. Notices relating to Spring Motor 
Phonographs published int ‘‘ Phono- 
graphic News” for May and June, 
a 1895 (see Record, pp. 598-600)..... si 
4 140. Catalogue issued by North Amer. Phono. 
4 Co.-in 1890 of musical phonogranis | 
E (966 FSCO, Pi. GOS) occ cissieiscerew wees ceils Z 
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xX XIX 

. | Record 
No page. 

141-142. Advertisements of New York and 

North Amer. Phonograph Companies 

in the ‘‘Phonogram” of January, 

-1893 (see Record, pp. 6C0-601)....... 

as PATENTS. 

132. Some of the patents of Thomas A. 

Edison, relating to the phonograph 
(606 Record, Bi 595) ccssugscecenvaws 1133 

Minutes or N. Y. Puono. Co. | 
65. Meeting of January 4, 1892............. 296 
66. . “ August 20, 1892 ....... csvex RT 
68, u ‘* November 9, 1892........... 298 
69. ef $*: December 20. 1899 soos ceecsecus 998 
70. o Se PeDraary 17; USB iiccscccasesis 298 
Th = ‘* February 17, 18938. .......... 299 
ta ta 


March 3, 1893 (Ex. No. 72 of 
Defendant’s Record, p. 55. 332 


56. ai ‘* March 17, 1893 ....... euNpeNes 283 
57. ‘* February 6,: (804.66 cccanicaas 285 
58. a S Avpust 99, TSE... cor.00:0-9/00.0 285 
59. i ** September 19, 1894 ......... 285 
60. * ‘* November 16, 1894..... weee ©80 
67. sa * ‘February 27, 1890 .csscescass 298 
61. * February 10, 1896...... wee 00 
62. i ‘ February 10, 1896..........290, 811 
= PY 14, TSEG csccaamecaaawsis 288 
63. el * January $1, 1898 ...6.555 291, 549 
64. ai ‘* June's, 1898.......... 291, 559, 561, 567 
_ Sale FT, TESS i cciencawwe, we wai 562 
re ‘« November 28, 1898......++.+ 565 
si ‘© February 24, 1899........... 567 
sis ‘© November 11, 1900.......... 349 
8 May 18, 1901 .2.7....... vases BBL 
6% June 12, 1902..........-. -823, 590 
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XXX 

STIPULATIONS, STATEMENTS OR ADMISSIONS. 
That subpcena, Exhibit 2, is list sent by Mr. 

ISGISOH LOCOUNOR Ls 10 x0cnt neers aeoeews 94 
That Mr. Edison’s counsel had copy of subpoena 

LRRD Decccsswrcancasn coseeeaceween 95 
That six documents seduced by Mr. Edison 

were all that could be found under the 

subpoenas (Exhibits 1 and 2)............97, 107 
That Exhibit 3°came from possession of Mr. 

BISON 26655 O24 CHEE SEs ace seamen ewceerns 98 
That Exhibit 8 came fr rom possession of Mr. 

BORG cwcceswawmemnain am aarweerumaren 106 
As to production by Mr. Edison of Exhibits 

23, 24 and 25, being contracts to which 

Nat. Phono. Co. was a party........008. 127 
That Exhibit 36, being a certified copy, may 

be used in place of Mr. Edison's original 

affidavit, being Exhibit 28 .............. 185 
That copies of orders of court annexed to Ex- 

hibit 36 are true copies ..............05. 185 
That Exhibit D of Exhibit 36 is identical with 

esi cas cc echueeeca cues asasentes 192 
That Exhibit 14 is a true copy......... 52.65 409 
Statement of Randolph refusing to produce 

documents called for by subpcena...... 224 
Statement of Gilmore refusing to produce 

documents called for by subpoena ....... 419 
That Exhibit 101 is a true copy of the original 443 
Statement by Gilmore’s counsel refusing to 

produce documents under subpcena and 

OLGOT OF COULE. «2:0, c:00 cn eye eee Percuedano wes OE 

REQUESTS TO DEFENDANT'S COUNSEL TO 
PRODUCE. ‘%& 

Contract of Dec. 7, 1896 (Exhibit 23)...... cos a2 
Assignments of patents to Nat. Phono, Co. 

Gated Oct.8. 1806 wcssuwconwewa exewawa 113 
Stock-book of Nat. Phono, Co............... 164 
List used by Randolph in making search..... 171 
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PAGE — 
» Assignment to Hardin, Receiveer of phono- 
_~ graph patents applied for subsequent to 

| AUPE TL, WEBB sccncawceamwemwawew mean 195, 209 
v 4 i Assignment to Edison Phono. Co. of phono- 
graph patents applied for on or before’ 

. AUBGEES  EBSS occ pexoncacemanwed er 196-209 
y Assignment by Edison Phono. Co. to Hardin, 
i Receiver, of patents applied for subsequent 

: CO. Atrust 1). 1885 6456.05 2 een sien .. 197-209 
0 wh, Papers received by Nat. Phono. Co. under con- 


veyances from Hardin, Receiver.. .206, 368, 371 
: 7 Stock-books, minute-book of Nat. Phioho. Co., 
cP and checks paid to Mr. Edison.......... 231 


Request by defendant’s counsel that extracts 
from minutes, Exhibits 56 to 72, be offered 
0 ; Th VMI ONGO: Hoa erwes a pieced alee GRE Se wER 311 
y Request by defendant’s counsel that Exhibit 
. 72 be offered in evidence............. » 881 
Os Request that defendant’s counsel produce de- 
\~ fendant’s president under subpcena served 4389 
rs ra | ; 
), PAGE ! 
d. Plea and Answer...... eT ee ea 1328 
Stipulation re signatures to depositions...... 1488 
ry : “ Complainant’s Exhibits 114-124 1488 
a? NS CN no 2 5 ee 1451 
Q- | ‘* By-Laws N. Y. OW scwnccowunace 1602 
Q- | DEPOSITIONS. ° 
0. Andem, James L.— 
sas | Direct-examination..< «.. .ccceesecceces «©1681 ee 
4. Cross rrr ery Teer wees 1694 
iz Redirect ne Et ice MEO DOES 1702 
e- | Recross ee ee er re Te 1705 
& , Redirect SS Baa ae Lem e we 1709 
e-y | Bradley, Frank E.— 
“ DiveCb-GXAMinstiod...«..0Fickeccceaee 1687 
‘k " Cross " HMw cews: $SE8S 
~ 
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¥ Burke, Victor E.— 
a Direct-examination........-.-.--s6+++ 1640 
a | Cross ' ¢ ee comenesies ORS 
2 Redirect S| awe er 1659 
BY. Recross s eRe waNWes eR sage 1661 ‘ 


Camp, Elisha K.— 
Direct. examination..... eamanenivienecctin “SORE 
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Clerihew, Alexander C. -- 
Direct-examination.........6.22.. ‘oma TFT 
; Cross " iste sees FTE 
a Redirect =‘ senaseita peticetnensvonitatninse 1721 
= | Recross ee eee SpE 
“a Redirect ‘S 3 ..... —earmerexeccs 1088 


as | | Dyer, Richard N.— 
: : Direct-examination.............+.e.++. 1443 
- Cross rm 5 Sar atari Sayre aN PENS 1452 


() 


Fahnestock, William— 

Be _ Direct-examination....... sordieaiinzeeees 1340 
| Cross ae nite ee keraanee LBRO 
Redirect ee | 
: Recross " iiveumaumaenemaamianey ieee 
oe Redirect ‘“ (eKeagess WWE 1568 
a Recross oe . {MANTRA SS 1602 
fe Redirect ‘ vecceeeccecececeses 1609 
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= ‘Funston, Hugh M— 

a Direct-OXAMINAWON 6: ovis cece eee ne -»» 1583 
” Cross " ies arses aa 5... 1539 
| Redirect ‘ “pate iarasaleraraiomianria ess 1544 


w a Recross ns etn Dae ewes --. 1550 
3 Redirect sn ie eegeeniat esenmeses 1552 


“ Gottschalk, Felix— 


7 , Direct-examination...... ee er 
> A Cross wt es ose 2 8 2 ee ee ee 1595 
a Redirect ee Pa i ee a ee ‘es 2 ee ee 15382 
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Haines, John P.— 


Direct-examination...... ee ee 


Cross ee seeatacene 
Direct ee 
Cross as 5 Gate REE CRG ERS OKO 
Redirect ss sien arainseusabanatewee iene 


_Recross Se: sterenrweaeni Pare 


Kelsey, John Price— 


Direct-examination. ee eee oe ee ee 


Cross A Te re eter tah 
r: Redirect “s oep es eae Pe eee Ce ee 


Pelzer, William— 


Direct-examination....... : nes oe 


Cross * Sa wiiuaana aaa staacarerenN NS 
Randall, Frederick C.— 


Direct-exanilination.....- ...s«-. ase ae 
Cross os gece ea yin we aae 5 
Direct - foo | 


Schermerhorn, John R.— 
Direct-examination........... a cnsiletaiass 
Cross aie Re ee ree 
Redirect eS sees pape tS sors ; 


Upham, John B.— 


Direct-examination....... Sass 


Cross “" OO fe eT eer ee 
Walcutt, Cleveland— . 


Direct-examination..... ne ee eee 


DEFENDANT’S EXHIBITS. 


Offered 
Answer A. G. Co. in Helm Suit, Ex- 
Bibks 60; 1cécsesaseees wwawsa sew . 1738 
Answer N. Y. Co. in Helm Suit, Ex- 
TE ING: WD oc necece nce enone tane Es 
Auditor’s Report to N. Y. Co. of July 
12, 1892, Exhibit No. 10.......... .. 1588 
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1611. 
1624 
1630 
1636 


1665 
1668 
1678 


1678 
1680 


1431 
1442 
1485 


1488 
1497 
1520 


1482 
1485 


1740 


Printed 
1901 
1915 


1761 


i] 


Raymond R. While 
Research Library 











— 
= 
: 
ata 
ry 
As 
ot 
a 
- 
~_ y: 
g 
* be 
4 
Z 
7 
be 
= — 
~~ . 

- 
wy 
¥, 
. 
a. 
~ag 

re 
_ 
ig 
- a 
re 
-~ mt - 
~ 
Peps 
~ - ¢ 
Cae 
\* as 
ee 
o. 
_z 
‘s 
‘A ¢ 
7) + 
' 
a 4 
»~ 
i 
° ~*~ 
Sa 
- ~~ > 
~s - 
~~ re? * 
~ 
= ing 
i+ 
_ Ss 
( 
oR 
“AW 
- 
we 
7. 
re 
» 
Be 
ly 5 . 
zt) wv, B 
ee 
SS 
me 
Tus , 
- ?. 
aL» 
es 
gi 
- le 
3 
mY. 
as » 
ts 
~_ a* ’ 
vs 
a 
. Sa 
~~ 
i. 
_ 
7 a 
eh *y 
er. 
gs 
. im , 
> i 
ar 
“ed 
Ve 
~ 44 
> at 
NS 
ae 
oR 
PA -_ 
i. 
eS 
=. ¥ 
- »* 
_ ** WW _ 
— a We 
ae 
iS 
_~ ee 
_ a 
os 
A 
~~ r 
if 
— oa 
was 
’ ow) 
Wed 
oe _ 
-_ ae 
- 





XXXIV 


Offered Printed 
Balance Sheets N. Y. Co. (marked for 
NGPA 05 -5:0:6 2 w9-0's opracecesmvecne 1619 1774 
By-Laws of N. Y. Co., Exhibit No. 11. 1602 1776 
Camp’s Brief in N. E. Co. vs. A. G. 


Oo, enivit: No. Visi oss ose ieee 1853 
Dawson Co. Suit Record, Exhibit No. 
BG oieieiee8 es eae wEG ETS We EEN 1733 1788 


Extension Agreement, June 13, 1889, 
The N. Y. Co. (same as Compl’ts Ex- 


hibit No. 47), Exhibit No. 2......... 1431 C.R.252 
Extension Agreement, June 23, 1890, ; 
Metropolitan Co. (same as Compl’ts 
Exhibit No. 51), Exhibit No. 3...... 1483 C.R.282 
Journal 1, N. A. P. Co., Pages 68-69, 
Bent NG, 1 cwcaasiaecmaeseeneves 1679 1787 
Ledger 1, N. A. P. Co., Page 1, Exhibit . 
PO Ake ka Reacsca: -marreeteasecnll peau 1679 1784 
. Ledger A, N. A. P. Co., Page 392, Ex- 
AIG ING, FB isis siscinica wacwewsncngeeees 1679 1785 
Ledger A, N. A. P. Co., Page 241, Ex- 
a | SE a ae 1679 1786 
Letter Oct. 8, 1894, N. Y. Co. to Cen- 
tral Trust Co., Exhibit No. 4........ 1486 1486 
Letter June 4, 1902, N. Y. Co. to Cen- 
tral Trust Co., Exhibit No. 5........ 1436 


(Printed in Compl’ts Record following 
x-Q. 348, Deposition of Haines). 
Letter June 20, 1902, N. Y. Co. to Cen- 


tral Trust Co., Exhibit No. 54...... 1436 1486 
Letter June 18, 1908, N. Y. Co. to Cen- 
tral Trust Co., Exhibit No. 6........ 1437 1427 


Letter Oct. 3, 1894, N. Y. Co. to Wins- 

low, Lanier & Co., Exhibit No. 9.... 1483™ 1484 
Stock Certificate, Metropolitan Co., No. 

B 125 to Central Trust Co. for 2,500 

shares, Exhibit No. 7..... rigeigueuarar 1439 1439 


’ Stock Certificate, The N. Y. Co., No. 55 


to Central Trust Co. for 2,500 shares, 
SE WRG bce-entesinacttiesacens 14389 1440 
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Papers READ INTO TESTIMONY. 


_ Letters. 
PAGE 
Andem to Powell, January 14, 1904......... 1684 
N. Y. Co. to Hardin, September 25, 1894..... 1627 
N. Y. Co. to Hardin, October 3, 1894........ 1625 


N. Y. Co. to Edison, February 10, 1896. 
N. Y. Co. to Edison, February 21, 1896.. 


. .1459, 1556 
.1459, 1556 


Jessup to Dyer, March 1S, [O08 25.0.055 ceca, 1447 
Dyer to Jessup, April 4, 1898..............6: 1454 
Jessup to Dyer, April 5, 1898...... Ree KE 1453 
Dyer to Jessup, April 5, 1898............ waee 1454 
Jessup to Dyer, April 19, 1898............... 1452 
Dyer to Jessup, April 21, 1898.........0000.. 1449 
Dyer to Jessup, April 23, 1898.......... 1353, 1450 
Minutes. 
Meeting of December 10, 1890..... ssiinreNes 1380, 1381 
- S POvriary 10, TO1. ccsaycoyasacses * 1381 
ne ** November 4, 1891 ........... 1381, 1400 
eo a BH) 1G, TROD xsvix: pre niacerw'aver 1401 
i S Janiaey £, T6008 sc csciecan canes 1354, 1355 
i“ " May 80, 18086. cwscncewexs ...1384, 1402 
af ** July 12, 1892...........1402, 1630, 1684 
= Ce Oy TBOF cv csen nncememcrne ec O88, LOBT 
“  Auoost 29, 189G.«csccwsscieeare 1859, 1860 
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Circuit Court of the United States, 
_SOUTHERN DISTRICT OF NEW YORK. 





NEw YORK PHONOGRAPH (CoM- 
PANY, 
Complainaut, 


V8. 


T ; A. Epson, the Edis ret me 
HOMAS A. Episox, the Edison No. 7719. 


Phonograph Company, the Edi- 
son Phonograph Works and 
the National Phonograph Coin- 
pany, 


:__ tal 


Defendants. | | 








To the Honorable the Judges of the United States 
Cireuit Court for the Southern District of 
New York: 


New York Phonograph Company, a corporation 
duly organized and existing under and by virtue of 
the laws of the State of New York, and a citizen 
of said State, and having its principal office and 
place of business in the Borough of Manhattan, 


; City of New York, and being an inhabitant of and 


resident in the Southern District of New York, 
brings this its bill of complaint against Thomas A. 
Edison, a citizen of the State of New Jersey, re- 
siding at Llewellyn Park in the State of New Jers 
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2 Bill of Complaint. 


sey; the Edison Phonograph Company; the Edi- 
son Phonograph Works; and the National Phono- 
graph Company, each of the three last-named de- 
fendants being a corporation duly organized and 
existing under and by virtue of the laws of the 
State of New Jersey, and a citizen of said State, 
and having its principal office and place of business 
in the State of New Jersey, and each and all of the 
said defendants being residents of the State of 
New Jersey. 

And, thereupon, your orator complains and says: 


1. 


On the 12th day of October, L888, and prior there- 
to, and at times hereinafter referred to, the North 
American Phonograph Company, a corporation 
duly organized and existing under the laws of the 
State of New Jersey, owned and controlled the 
sole and exclusive right, title and interest in and to 
certain patents of the United States of America and 
the Canadas for inventions of Thomas A. Edison, 
appertaining to what is known as the phonograph 
and speaking-phonograph, including Letters Pat- 
ent of the United States granted to Thomas A. 
Edison, and numbered 200521; 201760; 213554; 
227679; 352414; 382416; 382417; 382418; 382419; 
382462; and 386974, and certain other Letters Pat- 
ent granted to the said Edison, and the inventions 
and improvements covered thereby, and possessed 


the sole and exclusive right to use and to let and: 


sell to others for use and sgle within the United 
States the inventions covered thereby, and acquired 
and possessed the right to all inventions and Im- 
provements made or to be made by the said Edi- 
son within five vears from October 98, “1887, and 
within fifteen years from August 1, 1888, upon the 
phonograph as it existed at said dates, October 28, 
1887, and August 1, 1888, the said North American 
Phonograph Company having acquired said own- 
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Bill .of Complaint. 3 


ership, control and rigitts in and tu said patents, 
inventions and improvements by virtue of certai 
agreements and transfers, including especially cer- 
tain agreement and transfers in writing to which 
said Thomas A. Edison, the said Edison Phono- 
graph Company, the said Edison Phonograph 
Works, one Jesse H. Lippincott and said 
North American Phonograph Company were re- 


‘spectively parties, said Lippincott having paid to 


sal Edison, who owned a majority of the capital 
stock of the Edison Phonograph Company and of 
the Edison Phonograph Works ance controlled said 
two companies and each of them, divers large sums 
of money as consideration, including the sum of 
five hundred thousand dollars ($500,000), lawful- 
money of the United States, in addition to other 
valuable consideration, and said Edison, Ediso? 
Phonograph Company, Edison Phonograph Works 
and Lippincott having by said agreements and 
transfers, for good and valuable consideration, 
severally and jointly co-operated to vest said own- 
ership, control and rights in the North American 
Phonograph Company at said dates, as will more 
fully and at large appear by said instruments in 
writing, when produced, to which for greater par- 
ticularity reference is hereby made 


2. 


Thereafter, on or about the 12th day of October, 
1888, the North American Phonograph Company, 
heing then as aforesaid the sole and exclusive owner 
of the said patents, inventions and improvements, 
and possessing said sole and exclusive control and 
rights in the United States and Canada, and hay- 
ing the exclusive right thereunder to grant per- 
petual licenses, entered into a certain contract in 
writing with the Metropolitan Phonograph Co., a 
corporation duly organized and- then existing un- 
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10. der the laws of the State of New York, by the terms 


11 


12 


of which the North American Phonograph Com- 


pany, in consideration of the sum of one hundred 
thousand dollars ($100,000) in cash, in good and 
lawful money of the United States, and other good 
and valuable considerations paid by said Metro- 
politan Phonograph Company, granted to said Met- 
ropolitan Phonograph Company, for the term of 
five vears next ensuing from the date of said con- 
tract, the sole and exclusive rights to use and ex- 
hibit and to let to others to use within the territory 
comprised within the Counties of New York, West- 
chester, Richmond, Queens, Suffolk and Kings in 
the State of New York, all phonographs and ap- 
pliances therefor, made under the said Letters Pat- 
ent or in accordance with said inventions and im- 
provements as aforesaid, that might come into or 
be used in said Counties in said State of New York, 
upon the payment of a proportionate part of the 
earnings of said phonographs, and in addition the 
sole and exclusive rights to use, sell and dispose of 
appliances therefor within said territory. It wa: 
further provided by the terms of said eontract, 
that, if on the Ist day of January, 1890, or at anw 
time thereafter, the results of exclusively leasing 
phonographs should be unsatisfactory to the Nortli 
American Phonograph Company, it might require 
the Metropolitan Phonograph Company to give the 
public the option of either leasing or purchasing 
said instruments, and, in such event, sales should 
be made at prices which should be fixed by the 
North American Phonograph Company. In whic 

event the said Metropolitan Phonograph Company 
should have the right to sell phonographs within 
the said Counties in the said State of New York, 
and that in the latter event, from the price received 
for any phonograph so sold, there should be first 
deducted and paid to the North American Phono- 
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graph Company an amount equal to the actual cost 18 
of the phonograph to said Company, and the bal- ; 
ance of the selling price should be equally divided 
between them. All of which will more fully and 
at large appear by said contract, when produced, 

YY to which, for greater particularity, reference is 
hereby made. 


€) 





3. 


q) 


Before the expiration of said term of five years 
mentioned in said agreement entered into on or 
a about the 12th day of October, 1888, by and between 
the North American Phonograph Company and 
the Metropolitan Phonograph Company, the rights 414 
and privileges granted and conferred by the afore- 
said contract were extended until the 26th day 
of March, 1903, and for such further time, at the 
option of the Metropolitan Phonograph Company, 
as should be equal to the time for which the said 
North American Phonograph Company should be 
come authorized to grant anv exclusive license un- 
der any patent or patents relating to phonographs 
or improvements therefor, in accordance with the 


terms and conditions of said contract, which terms 
and conditions were fully performed and complied 


with by said Metropolitan Phonograph Company, 

as will more fully and at large appear by said 45 
contract, when produced, to which, for greater par- 
ticularity, reference is hereby made 
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By an instrument in writing, bearing date the 
12th dav of October, 1888, the said Edison, Edi. / 
son Phonograph Co., Edison Phonograph Works 
North American Phonograph Co., and Jesse H. Lip- , 
pincott in all respects authorized, ratified and con- 
firmed the said contract between the North Amer- 
ican Phonograph Company and the Metropolitan 
©) Phonograph Company, and gave and executed 
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q) 


16 guaranties wherein and whereby. they undertook 
and agreed to ratify and confirm and respect the 
said exclusive contract between the said North 
American Phonograph Company and the said Met- 
ropolitan Phonograph Company. 
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a a Thereafter and on or about the 6th day of Febru- 
ary, 1899, the North American Phonograph Com- 
-* pany, being then, as aforesaid, the sole and exclu- 
sive owner of the said patents, inventions afid im- 
provements, and possessing said sole and exclusive 
| control and rights in the United States and Canada, 
q 17. and having the exclusive right thereunder to grant 
2 perpetual licenses, entered into a certain contract in 
a writing with one John P. Haines, acting for The 
| a ‘ New York Phonograph Company,a corporation duly 
4 — organized and then existing under the laws of the 
. State of New York, said The New York Phonograph 
q ~ Company being a predecessor of complainant here- = 
in, which, as hereinafter set forth, consolidated, 
under the laws of the State of New York, with 
3 said Metropolitan Phonograph Company, to form on 
g complainant New York Phonograph Company, by 
: the terms of which said contract, in consideration 
of the sum of one hundred and twenty-five thou- 
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xy 18 sand dollars ($125,000) in cash, in good and lawful 
‘a | money of the United States, and other good and 
4 ~ 3 valuable considerations, paid by the said The New 
a York Phonograph Company, the North America’: 
- : Phonograph Company granted to said The New 
ee A York Phonograph Company, for the term of five | 
g years ensuing from the date of said contract, the ; 
ws : sole and exclusive rights to use and exhibit, and 
g to let to others to use, within the territory com- 
% prised within the counties of the State of New | 
w 3 York other than the Counties of Westchester, Rich- : 
q . mond, Queens, Suffolk, Kings and New York, all 
wr 
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Bill of Complaint. 7 


phonographs and appliances therefor made under 
the said Letters Patent or in accordance with said 
inventions and improvements as aforesaid, upow 
the payment of a proportionate part of the earn- 
ings of said phonographs, and, in addition, the sole 
and exclusive right to use, sell and dispose of ap- 
pliances therefor within said territory. It was 
further provided by the terms of said contract that 
if, on the Ist day of January, 1890, or at any time 
thereafter, the results of exclusively leasing phon- 
ographs should be unsatisfactory to the North 
American Phonoeraph Company, it might require 
The New York Phonograph Company to give the 
public the option of either leasing or purchasing 
said instrument, and, in such event, sales should 
be made at prices which should be fixed by the 
North American Phonograph Company. In which 
event, the said The New York Phonograph Com- 
pany should have the right to sell phonographs with- 
in the said Counties in said State of New York, and 
that, in the latter event, from the price received 
from any phonograph so sold there should he fits: 


deducted and paid to the North American Phono- 
eraph Company an amount equal to the actual 


cost of the phonograph to said company, 
and the balance of the selling price should be 
equally divided between them. All of which will 
more fully and at large appear by said contract, 
when produced, to which, for greater particularity, 
reference is hereby made. 


6. 


Before the expiration of said term of five years 
mentioned in said agreement entered into on or 
about the 6th day of February, 1889, by and _ he- 
tween the North American Phonograph Company 
and John P. Haines, acting for and on behalf of 
The New York Phonograph Company, the rights 
and privileges granted and conferred by the afore- 
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said contract were extended until the 26th day of 
March, 1903, and for such further time, at the op- 
tion of The New York Phonograph Company, as 
should be equal to the time for which the said 


- North American Phonograph Company should be- 


come authorized to grant any exclusive license un- 
der any patent or patents relating to phonographs 
or improvements therefor, in accordance vith the 
terms and conditions of said contract, as will 
more fully and at large appear by said contract 
when produced, to which, for greater particularity, 
reference is hereby made, which terms and condi- 
tions were fully performed and complied with by 
said The New York Phonograph Company and 
said New York Phonograph Company; and com- 
plainant, as its successor, prior to the expiration 
of said term of five vears, became vested with sid 
rights and privileges. 


i 


Thereafter, with the consent of the North Ameri- 
can Phonograph Company, said Metropolitan 
Phonograph Company, and said: The New York 
Phonograph Company were, in or ahout the month 
of September, 1890, consolidated, under the laws 
of the State of New York, into a single corpora- 
tion, said corporation being complainant, New 
York Phonograph Company, and thereupon, and 
by virtue of said consolidation, all the rights and 
privileges of the Metropolitan Phonograph Com- 
pany and of The New York Phonograph Company 
hereinabove set forth, and all other property of 
each of said two corporations devolved upon. he- 
came vested in and were acquired by complainant, 
New York Phonograph Company, which thereafter 
covered and operated the territory originally 
covered and possessed by the two-companies so 
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Bill of Complaint. 9 


consolidated, when taken together—viz., the whole 
of the State of New York. 


8. 


And your orator and its said predecessors, pur- 
suant to the terms of said contracts, and in ac- 
cordance with the said rights and privileges, or- 


dered a number of phonographs and supplies there- 


for from said North American Phonograph Com- 
pany prior to July 1, 1893, which your orator 
duly paid for, and which were duly delivered by 
said North American Phonograph Company, but 
which, owing to their inferior quality, were un- 
salable, and occasioned great losses to your orator 
by reason thereof; and the said North American 
Phonograph Company and the said Edison, who 
had become president and manager of said North 
American Phonograph Company, on having their 
attention called thereto by your orator and its 
predecessors, refused to make and did not make 
any attempts whatever to remedy the defects and 
to improve the character and quality of the pro- 
ducts supplied as aforesaid to your orator, or to 
assist your orator by supplying it with salable 
and proper machines and supplies therefor. 


9. 


In or about the month of July, 1889, the de- 
fendant Thomas A. Edison became a stockholder 


_in the North American Phonograph Company, and 


thereafter and prior to the 1st day of July, 1893, 
became an officer and president of the North 
American Phonograph Company. Having obtained 
control of the North American Phonograph Com- 
pany as stockholder therein and president thereof, 
said Edison and the said other defendants the 
Edison Phonograph Company, the Edison Phono- 
graph Works and the National Phonograph Com- 
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pany entered upon a plan or scheme by means of 
which complainant might be deprived of the en- 
joyment and profits of the exclusive rights and 
privileges aforesaid, and wherety said — profits 
which rightfully belonged to complainant should 
be acquired by said Thomas A. Edison, the Eidi- 
son Phonograph Company, the Edison Phonograph 


Works and the National Phonograph Company. 


As a part of said scheme and plan, said Edison, be- 
ing president of the North American Phonograph 
Company, caused a contract to be executed be- 
tween complainant and the North American Phon- 
oeraph Company on the Ist day of July, 1893, 
whereby the consolidation of said Metropolitan 
Phonograph Company and said The New York 
Phonograph Company to form complainant cor- 
poration, and the possession of said exclusive 
rights and privileges by complainant throughout 
the whole of the State of New York, were ratified 
by the North American Phonograph Company, and 
said agreements theretofore made, and the licenses, 
privileges, rights, easements, guaranties, terms and 


conditions theretofore eranted by the North Ameri- | 


can Phonograph Company to complainant through 
its predecessors as aforesaid, were fully ratified 
and confirmed; but it was provided, however, in 
said agreement of July 1, 1893, that from the date 
of the aereement to and until the Ist day of July, 
1895, the performance by the parties of the coven- 
ants, stipulations and duties set forth in said 
agreements dated February 6, 1889, and October 
12, 1888, should be waived, and that during said 
time the North American Phonograph Company 
should have the sole and exelusive right to exploié, 
lease, sell and otherwise dispose of the instrument 
known as the phonograph, and all supplies, ap- 
pliances and attachments therefor, in and through- 
out the territory covered and operated by com- 
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plainant—to wit, the State of New York, in con- 
sideration of the agreement by the North American 
Phonograph Company to pay to complainant a 
sum of money equal to ten per cent. of the sell- 
ing price to the public of all phonograph supplies, 
appliances and attachments therefor sold in or 
sold to be used in the territory covered and oper- 
ated by complainant, and a sum equal to twenty- 
five per cent, of all the rents paid by lessess for 
phonograph supplies, appliances and attachments 
leased or rented in or leased or rented to be used 
in said territory, and a sum equal to ten per cent. 
of the gross amount received by the North Ameri- 
can Phonograph Company from exhibitions and 
automatic machines and from any other income 
derived from the business done in the State of 
New York that complainant, said New York Phon- 
ograph Company, would have the right to do if 
operating under the original agreements, as will 
more’ fully and at large appear by said contract 
in writing, when produced, to which, for greater 
particularity, reference is hereby made. 


10. . 


Complainant having been thus induced by the 
North American Phonograph Company and said 
Edison to suspend the exercise of its rights and 
privileges for a period of two vears and until the 
Ist day of July, 1895, said Edison thereupon and 
during said period of two years, in puruance of 
said scheme, so grossly mismanaged the business 


of the North American Phonograph Company, of | 


which he continued to be president, that the North 


_ American Phonograph Company, within a few 


months and early in 1894 (May 1, 1894), became 
hoplessly insolvent. A bill was then filed in the 
Court of Chancery of New Jersey for the appoint- 
ment of a receiver of the North American Phono- 
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graph Company, and John R. Hardin, Esq., was 
appointed receiver for it. The receiver finally sold 
at public sale the assets of the North American 
Phonograph Company. At said sale, whatever 
rights the North American Phonograph Company 


had in a number of contracts made by various 
corporations with the North American Phono- 
graph Company, including the above mentioned 


contracts with complainant and its predecessors, 
and, also, all the remaining assets of the North 
American Phonograph Company were sold by said 
receiver, subject to the claims and exclusive of the 
rights and privileges of your orator, and were bid 
for and purehased by said Edison with full knowl- 
edge thereof; and thereafter, and after the money 
for the sale had been paid over and final distribu- 
tion made by said receiver, said Edison caused a 
bill of sale to be made by said receiver to one 
Frederick P. Ott, a workman employed by said 
Edison, for the rights of the North American 
Phonograph Company in the said contraets, and 
to the National Phonograph Company for the 
balance of the assets of the corporation. There- 
upon, after such purchase by said Edison, and be- 
ginning in or about the month of February, 1896, 
these defendants, Thomas A. Edison, the Edison 
Phonograph Company, the Edison Phonograph 
Works and the National Phonograph Company, 
with full knowledge by them and by each of them 
of your orator’s rights and privileges aforesaid 
and in pursuance of said scheme, caused phono- 
eraphsand supplies therefor embodying said inven- 
tions and improvements, patented and unpatented, 
to be manufactured hy the Edison Phonograph 
Works and the same to be sold by the National 
Phonograph Company and others within the State 
of New York and to he sold elsewhere within the 
United States,-with full knowledge that the same 
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Bill of Complaint. 13 


were purchased to be used within the State of New 37 
York, and the said defendants and each of them 

did sell and use and caused to be sold and caused 

to be used within the State of New York, phono- 
graphs and supplies therefor, with full knowledge 

of the exclusive rights and privileges aforesaid of 
your orator within the State of New York and 
knowingly, in violation of said exclusive mghts 
and privileges of your orator and in wrongful and 
untawful invasion, violation and defiance of your 
orator’s exclusive rights, privileges and property 

in and to and arising out of said agreements by | 
and between your orator and its | predecessors | 
with the North American Phonograph Company. 38 
Your orator further shows that, in or about the 

Ist. day of May, 1898, these defendants, Thomas 

A. Edison, the Edison Phonograph Company, the 
Edison Phonograph Works and the National Phon- 
ograph Company, opened and caused to be opened, 

by the National Phonograph Company, in the City 

and County of New York, a large store for the 

sale and use within. the State of New York of 
Phonographs and supplies therefor, and_ there- | } 
upon said National Phonograph Company did sell 

and use and sell to be used within the State of New | 

York, phonoeraphs and supplies therefore in know- 

ing violation of your orator’s exclusive rights and 39 

privileges aforesaid, and has continued so to do. 


ft. 


Your orator further shows that said contracts 
made by and between the North American Phon- 


ograph Company and your orator and its pre- 


decessors as aforesaid, are now and have continued 
to be since the dates thereof in full force and effect, 
as aforesaid, and that, while the said contracts 
and each of them continued in full force and 
effect, and notwithstanding- said contracts and iz 
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14 Bill of Cumplaint. 


violation thereof, and of the property rights of 
your orator therein, these defendants, Thomas A. 


Edison, the Edison Phonograph Company, the 
Edison Phonograph Works and the National 


Phonograph Company, with full knowledge of the 
existence of said contracts, intending to injure and 


. to trespass upon the rights of your orator in said 


contracts and to deprive your orator of the ex- 
clusive privileges thereunder, and of the adyan- 
tages and profits to which your orator was entitled 
therefrom, and intending to secure for themselves 
the property rights of your orator in said contracts 
and exclusive rights und privileges, and to increase 
thereby their own profits, and intending to secure 
for themselves and to deprive your orator of the 


profits and benefits resulting and. belonging 
to your orator by reason of said con 
tracts and privileges, did, with  wrong- 


ful intent and unlawfully, and without right or 
legal excuse, perform the acts aforesaid, and sold 
and eaused to be sold, and used and caused to be 
used, and sold to be used within the State of New 
York, phonographs and supplies therefor embody- 
ing said inventions and improvements, patented 
and unpatented, to the damage of your orator in the 
sum of one hundred thousand dollars ($100,000.00), 
and are continuing and threatening so to do, and 
said defendants and each of them have derived large 
profits therefrom, but to what extent your orator 
is ignorant, and, therefore, prays a discovery there- 


of, and said defendants and each of them have | 


wholly neglected and refused to pay over to your 
orator any of the proceeds or profits so derived by 
them, though often requested so to do. 
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Bill of Complaint, 15. 
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Your orator further shows that at all times and in 
all respects the terms, requirements and conditions 
of said contracts of October 12, lsss, February 6, 
1859, and July 1, 1893, have been duly and fully 
complied with by your orator and its predecessors, 
the Metropolitan Phonograph Company and The 
New York Phonograph Company. Your orator and 
said Metropolitan Phonograph Company and said 
The New York Phonograph Company have fully 
and duly in all respects complied with the terms, 


requirements and conditions of all other contracts 


by them and by each of them to be complied with- 
in the premises. 


13. ¢ 


And your orator further shows unto your Hon- 
ors that this suit is a controversy between citizens 
of different States, complainant being a citizen 
of the State of New York, and all the defendants be- 
ing citizens of the State of New Jersey; and that 
the matter in dispute exceeds, exclusive of interes 
and costs, the sum or value of two thousand dol- 
lars ($2,000). 

To the end, therefore, that vour orator may have 
that relief which it can only obtain in a court of 
equity, and that the defendants may, if thev can, 
show reason why your orator should not have the 
relief hereby prayed for, and that they and each of 
them may make a full disclosure and discovery of 
all the matters aforesaid, and according to the best 
and utmost of their several knowledges, informa- 
tions, remembrances and beliefs, full, true, direct 
and perfect answer make (answer under oath he- 
ing hereby expressly waived), to the several allega- 
tions of this bill, as fully and particularly as if the 


same were repeated paragraph by paragraph, and 
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16 Bill of Complaint. 


each of said defendants thereto severally and speci- 
fically interrogated, and particularly to the inter- 
rogatories hereinafter numbered and set forth, and 
that the defendants and each of them may be com- 
pelled to account for and pay over the income thus 
unlawfully derived from the rights of your orator 
as above set forth, and be restrained from any fur- 
ther violation of said rights, your orator prays that 
your Honors may grant a writ of injunction re: 
straining the defendants and each of them, ar 

each of their attorneys, agents, servants, employees, 
dealers, successors and assigns, from either directly 
or indirectly using or selling, or letting or offering 
for sale or to let, within the limits of the State of 
New York, or selling or letting to others to be 
used within the said territory, any phonographs 
or phonograph supplies in violation of the provis- 


-jons and the rights of your orator of and under 


said contract of October 12, 1888, said contract of 
February 6, 1889, and said contract of July 1, 1893. 
And also that your Honors, upon rendering of 
the decree for an injunction as above prayed for, 
may proceed to assess, or cause to be assessed 
under your direction, in addition to the profits to 
be accounted for by the defendants aforesaid, an 


“by each of them, the damages which your orator 


has sustained by reason of such violation of its 
rights and privileges in the sum of one hundred 
thousand dollars ($100,000.00). And your orator 
prays also that a temporary restraining order and 
a preliminary injunction be issued out of and un- 
der the seal of this Honorable Court to the same 
purport, tenor and effect as hereinbefore prayec 
for with respect to said perpetual injunction, and 
for costs, and for such other and further relief as 
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Bill of Complaint. 17 


the equity of the case may require and to your 
Honors may seem meet. 


Interrogatories. 


1. Was the North American Phonograph Com- 
pany a corporation duly organized and capable of 
conducting business, owning and controlling pat- 
ent-rights, and eranting rights under the same, 
om or about the 12th day of October, 1888, and on 
or about February. 6, 1889? 


2. Was the said North American Phonograph 
Company during the times stated in the last inter: 
rogatory the exclusive owner.of the Edison phon- 
ograph patents already granted or to be granted 
within the next five years ensuing; or what rights, 
if anv, did it own or control therein or thereun- 
der? | 


3. Did the said North American Phonograph 
Company on or about the 12th day of October, 
1888, execute an agreement in writing with the 
Metropolitan Phonograph Company, whereby there 
was eranted to the said Metropolitan Phonoeraph 
Company the sole and exclusive right to sell, use 
and deal in phonographs and phonograph supplies 
within the limits of the territory recited in para- 
graph 2 of this bill of complaint? 


4. Did the said Edison, the said Edison Phon- 


ograph Company, the said Edison Phonograph 


Works and the said -Jesse H. Lippincott, or any of 
them, authorize, ratify and confirm the said agree- 
ment of October 12, 18S? 


5. If the answer to interrogatory 3 be in the af- 
firmative, was the agreement therein referred to 
subsequently extended; and, if so, to what extent? 


6. Did the said North Américan Phonograph 
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18 Bill of Complaint. 


Company on or about the 6th day of February, 
1889, execute an agreement in writing with John 
P. Haines, acting for the said The New York Phon- 
ograph Company, whereby there was granted to 
the sail The New York Phonograph Company, 
the sole and exclusive right to — sell, 
use and deal in’ phonographs and = phon- 
ograph supplies within the limits of the ter- 
ritory recited in paragraph 5 of this bill of com- 
plaint? 


7. Did the said Edison Phonograph Company ac: 
quire, and does it now possess, the said patent 
rights formerly vested in the said North America 
Phonograph Company? 


S Did the said Edison Phonograph Works ae- 
quire, and does it now possess, the sole and exelu- 
sive right to manufacture phonographs and phono- 
graph supplies for the said Edison Fhonograph 
Company and under the said Edison patents? 


9. Has the said National Phonograph Company 
ever sold or otherwise disposed of any phonographs 
or phongraph supplies within the limits of the 
State of New York and to any person or concern 
other than the New York Phonograph Company? 


10. Has the said Thomas A. Edison, or the said 
Edison Phonograph Company, or the said Edison 
Phonograph Works, ever manufactitred, or caused 
to be manufactured for, or delivered to, the said 
National Phonograph Company, or any other per- 
son or concern, any phonograph or phonograph sup- 
plies to he used or let or sold within the said 
limits of the State of New York, or which have been 
used, let or sold within said State? 


11. If the answer to interrogatory 9 be in the af- 
firmative, state how many phonographs were so dis- 
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Bill of Complaint. 19 


posed of and for what amount; and, also, what ag- 
gregate of phonograph supplies and what amount 
was received for the same. 


12. If the answer to interrogatory 10 be in the 
affirmative, state the number of machines so dis- 
posed of and the aggregate amount of supplies so 
disposed of, and the total amount received for the 
same. | 
_May it please your Honors to grant unto your 
orator a writ of svbpoena ad respondendum issuing 
out of and under the seal of this Honorable Court 
and directed to the said Thomas A. Edison, Edi- 
son Phonograph Company, Edison Phonograph 
Works, and National Phonograph Company, and 
each of them, commanding them and each of them 
to appear and make answer to this bill of com- 
plaint, and to perform and abide by such orders 
and decrees herein as to this court shall seem just. 

And your orator will ever pray. 

New York Phonograph Company, 
By H. M. FUNSTON, 
| President. 
fComplainant’s 
Corporate Seal.] 
Attest : 
Scott Tremain, 
Secretary. 
Elisha K. Camp, 
Solicitor for Complainant, 
Office and Post Office Address, 
No. 135 Broadway, , 
New York City. 
Elisha K. Camp, 
Louis Hicks, 
~ Of Counsel. 
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20 Bill of Complaint. 


58 State of New York, 
City and County of New York, aes 
H. M. Funston, being duly sworn, deposes and 
says that he is President of the New York Phon- 
ograph Company, named as complainant in the fore- 
going bill; that he has read the same and knows 
the contents thereof, and that the same is true of 
his own knowledge, save as to the matters therein 
stated to be alleged upon information and belief, 
and that as to those matters he believes it to be 
true; and that the seal affixed to said bill is the 
corporate seal of said complainant, and was by hin 
,, affixed to the bill by authority of said corporations 
oe H. M. FUNSTON. 
Subscribed and sworn to he- 
fore me this 12th day of 
January, 1901. 


William E. Hills, | 
(Notarial Seal.) Notary Public (No. 219), 


New York County. 
, 


Note. The defendant Thomas A. Edison, is re- 
quired to answer all of the above numbered inter- 
rogatories; the defendants Edison Phonograph 

60 Company and Edison Phonograph Works are re- 
quired to answer severally under their respective 
corporate seals all of the above numbered inter- 
-rogatories; and the defendant National Phono- 
graph Company under its corporate seal is required 
to answer interrogatories numbered 9, 10, 11 and 


12. 
ELISHA K. CAMP. 


i Solicitor for Complainant, 


(Filed, Jan. 28, 1901.) 
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Amendment to Bill of Complaint. 21 
CIRCUIT COURT OF THE UNITED STATES, 61 
SOUTHERN DIisrricr OF NEW YORK. 
NEW YorK PHONOGRAPH CoM- 
PANY, 





Complainant, 


against | 
e? In Equity. 


THoMAS A. EpiIson, Edison : 
Phonograph Company, Edi- 
son Phonograph ‘Works and 
National Phonograph Com- 


pany, 62 
Defendants. 
; Amendment. 


And now comes the above named complainant, 
by Elisha K. Camp, Esq., its solicitor, and in ac- 
cordance with the terms of the order entered here- 
in on the 6th day of August, 1901, amends its 
bill of complaint as follows: 

On page 10 of said bill, and in the paragraph 
numbered 9, on the last three lines of said para- 
graph strike out the words “said contract 
in writing, when produced, to which, 63 
for greater particularity, reference 1s 
hereby made,” and insert in lieu thereof 
the words, “ reference to said contract in writing 
or a duly authenticated copy thereof here in court 
to be produced (since the original copy of said 
agreement has been lost and is no longer in com- 
plainant’s possession or control, though diligent 
search has been made for it).” 

Dated New York City, August 6, 1901. 
ELISHA K. CAMP, 
Solicitor and of Counsel for Complainant. 

[Filed August 6, 1901.] 
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22 Replication. 
IN THE CIRCUIT COURT OF THE UNITED 
STATES, 


For THE SOUTHERN District oF NEW Yorn. 
New YorK PuHonoGrarpH Com- : 
PANT:  -e:macace 
Complainant, 
vs. | In Equity. 

NATIONAL PHONOGRAPH COM- 
PANY, . 
Defendant. 


Replicatioa. 

This repliant, saving and reserving unto itself 
all and all manner of advantages of exception to 
the manifold insufficiencies of the plea and answer 
of the defendant, National Phonograph Company, 
for replication thereunto, says that it will aver 
and prove its said bill to be true, certain and suf- 
ficient ‘in law to be answered unto; and that the 
said plea and answer of the said defendant is 
uncertain, untrue and insufficient to be replied 
unto by this repliant; without this, that any other 
matter or thing whatsoever, in the said plea and 
answer contained, material or effectual in the law 
to be replied unto, confessed amd avoided 
traversed or denied, is true. 

All which matters and things this repliant is 
and will be ready to aver and prove as this 
Honorable Court shall direct, and humbly prays, 
as in and by its said bill it has already prayed. 

Dated New York City, February 3, 1902. 

ELISHA K. CAMP, 
Solicitor for Complainant, 
277 Broadway, 
New York City. 


- - 


[Filed Feb. 3, 1902.] 





Raymond R. Wile 
Research Libraryoug 


- —e ES SAGES ay 


4 
i) 


q) 


~ 


self 
| to 
ver 
ny, 
\ ® 
su f- 
the 7 om 
- is 
lied 
ther 
awd 
law 
ided 
t is 
twis 
ays, 


q) 


() 


q) 


—_----—— 4 lal te et a ei a el i rt el —_ 
ae » ° \ “2 i a i eh il a OP Sr wx c . 
. ‘ » . > . >. 
‘ , 


Testimony. 23 
UNITED STATES CIRCUIT COURT, 67 
SOUTHERN DISTRICT OF NEW YORK. 
3 ) 
NEW YorK PHONOGRAPH CoM- 
PANY. 
Complainants, 


: | 
against ral In Equity. 
NATIONAL PuHoNOGRAPH Cox- | 
PANY, et al., l 
Defendants. 





— i 68 

New York, July 25th, 1902, 11:00 A. M. 
Testimony taken for final hearing on behalf of 

the complainants, before John A. Shields, Esy., one 

of the Standing Examiners of the Court, under and 

pursuant to the 67th Rule of the Supreme Court of 

the United States. 


APPEARANCES : : 
ELISHA K. Camp, Esq., Solicitor for Com- 
plainant. ; 
Louts Hicks, Esq., of Counsel. 


Mr. M. B. Beecher, of Messrs. Robinson, Biddle 
& Ward, was present, and stated that he did not 
appear for the defendants. 

Complainant’s counsel states that he caused a 
subpeena dices tecum to be served on Mr. Thomas 
A. Edison, at Bloomfield, New Jersey, on Friday, 
July 18th, 1902, directing him te appear and testify 
on behalf of the complainant in this cause. 

Mr. Edison not having appeared at the time ap- 
pointed, eleven o’clock A. M., and complainant’s 
counsel having awaited his appearance till 12:15 
P. M., it is requested on behalf of complainant that 
the hearing be adjourned for one week to August 
Ist, 1902, at eleven o’clock A. M., same place. 

Adjourned as above noted. 


* 
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© 24 Thomas A. Edison, 
70 UNITED STATES CIRCUIT COURT. 
- SOUTHERN District oF NEW YorK. ‘ 
~ NEw YORK PHONOGRAPH COM- | 
PANY, | ‘ 
a 
os ; \ j 
E vs. \In Equity. 
4 NATIONAL PHONOGRAPH (CoM- 
ag PANY, et al., ‘ 
a Defendants. ! 
° ; # Proofs on behalf of the complainant taken under 
- and pursuant to the 67th Rule of the Supreme 
- Court, as amended, and the annexed notice, before 
a John A. Shields, Esq., one of the Standing Exam- 
< iners of the Court, at his office in the Post Office 
- | Building, New York City, on Thursday, December 
a — 4, 1902, at 11 A. M. ° < 
4 APPEARANCES: | 
2 : 
a . EvisHa K. Camp, Esq., and Louis Hicks, 
¥ : Esq., for Complainant. 
- a | CHARLES M. Hoven, Esy., for the defendant 
~ 8 | | , 
jot , : 72 National Phonograph Company. 
4 THOMAS A. EDISON, having been duly sworn 
and examined as a witness for complainant, testt- 
fied as follows: 
i : Direct-examination by Mr. Hicks: 
, Q1. What is your name, residence and occupa- 
tion? ; | 
A. Thomas A. Edison; residence, Orange, New 
w Jersey; occupation, inventor. 
% . | ’ 
2 ‘ = ii 
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i. : , 
. Be. a Thomas A. Edison 25 
a Q2. On the 18th day of July, 1902, a subpena 78 
se duces tecum was served upon you in this suit, was 
a it not? <A. I don’t know. 
= ia Q3. The date I refer to is July 18, 1902. Didn’t 
7 - | you then receive and take into your possession two | 
a ~ s copies of a subpwna duces tecum in this suit? <A. 
3s 4 I remember some time in July of getting two sub- | 
poeenas which I turned over to Judge Hayes, my : 
lawyer. 
° a (J4. On November 29th, last Saturday, a sub- 
4 pena duces tecum, which was the’same as the one 
7 served upon you on the 18th of July, was served 
F upon you, was it not? A. I don’t know whether it 
a was the same. A man tried to serve subpenas on 74_ 
~ 4 me last Saturday night. - 
is 3 | Q5. He placed them in your lap while you were * 
ee | sitting in your automobile at Orange, New Jersey, 
| did he not? 
4 A. He threw them in the automobile. 
a Q6. And you threw them on the ground? 
w = A. Yes, sir. ; 
4 QZ. And refused to look at them? 
\ J > A. Yes, sir. / 
.- Q&. Has Mr. Guild shown vou a copy of that sub- 
a poena served on November 29th? 
- 3 . A. No, sir. 
se ¥ Q9. The subpeena served on you November 29, 75 
By. 1902, directs you to produce a contract dated Octo- 
: ; , ber 28, 1887, hetween Edison and the Edison 
4 Phonograph Company. Have you produced that 
- ; eontract? : 
- . ~ A. No. 
3 Q10. Why have you not produced it? . 
a A. I don’t know where it is. 
. Q11. What efforts, if any, have you made to find 
4 it? 3 = 
- 4 A. I think a couple of months ago I had my man 
a look over our papers and did, not find it. 
ue +» 
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26 Thomas A. Edison. 
Q12. It was a very important contract, was It 
not? 

A. I don’t remember anything about it. 

@13. Have you produced any other document 
mentioned in the subpwna of November 29, 1902, 
or meutioned in the subpwna served upon you July 
18, 1902? 

A. I have not read the subpcenas. 

Q14. That is the only excuse that you have for 
not producing the documents? 


Mr. Hough objects to the forin of the ques- 
tion, on the eround that the questions al- 
ready put and the answers made thereto 
show that the subpana, alleged to have been 
served on November 20th, was not, as matter 
of fact, served upon thik witness. 


A. That, and I couldn't find them. Mr. Faves, 
my lawyer, had me search for a lot of documents, 
of which he gave me a list, which list I could not 
fill out with any documents. 

Q15. What documents, in 
search for? 

A. Well, I don’t remember; I turned it over to 
my bookkeeper. 

Q16. You turned the list over 
keeper? 

A. Yes. 

Q17. What was his name? 

A. Randolph. 

Q18. Secretary of the Edison Phonograph Com- 
pany? 

A. I don’t know what he is. 

Q19. He is secretary of the Edison Phonograph 
Works too, is he not? 

A. T don’t know that; I don’t keep those things 
in my mind at all. 

Q20. He is secretary of the National Phonograph 
Company. is he not? A. I don’t know that. 
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slo 


Q21. You are president of the Edison Phono- 
graph Works, are you not? | , 

A. Yes, sir. 

Q22. For how long a time have you been presi- 
dent of the Edison Phonograph Works? 

A. I think I have always been president. 

Q23. You are -president of the Edison Phono- 
graph Company, are you not? 

A. I don’t know. 

-4)24. You have been president of the Edison 
Phonograph Company? 

A. I don’t remember that even. 

Q25. You have executed numerous contracts for 
the Edison Phonograph Company, signing its name 
as president, have you not? 

A. Perhaps I have. 

Q26. You were one of the incorporators of the 
Edison Phonograph Company, were you not? 

A. Yes. 

Q27. And the Edison Phonograph Company was 
incorporated in October, 1887, was it not? 

A. I don’t remember. 

Q28. It was incorporated at about that time? 

A. TI don’t know. 

Q29. You signed the certificate of incorporation, 


did you not? 


A. Perhaps I did. 

Q30. It was incorporated for $1,200,000, was it 
not? 

A. T don’t remember the capital. 

Q31. And you subscribed for 11,960 shares, did 
you not? 

A. T don’t know; T don’t remember. 

Q32. The other incorporators together with you 
of the Edison Phonograph Company were Alfred 
0. Tait, Tohn C. Tomlinson, E. T. Gilliland and 
Samuel Insull, were they not? 
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28 Thomas A. Edison. 


Mr. Hough: Objected to by vounsel for de- 
_fendant as improper in form, and in sub- 
stance, on the ground that the certificate of 
incorporation, or a duly proven copy there- 
of, is the best evidence. 


A. I don’t remember. ‘ 

Q33. Did not the Edison Phonograph Company 
issue to vou, after its incorporation, 11,960 shares? 

A. I don’t know; I can’t remember. 

Q34. You remember, do vou not, that, after the 
incorporation of the Edison Phonograph Company 
you held a majority of the shares in that company? 

A. I think I controlled the company. 

Q35. And your control rested upon your owner- 
ship of a majority of the shares of the stock issued 
by the company, did it not? 

A. I suppose so. 

Q36. Was not one of your objects in organizing 
the Edison Phonograph Company to form a com- 
pany which should purchase and own letters pat- 
ent? ° 

Mr. Hough: Objected to. The objects of 
the company will appear by the certificate 
of incorporation. 

A. Yes. 

Q37. And to manufacture and sell phonographs 
and apparatus and devices relating to phono- 
graphs? 

Mr. Hough: Same objection. 


A. I don’t remember exactly whether that was it 
or not. 

Q38. You don’t remember that you had any other 
purpose, do you? 

A. You say “to manufacture.” I am under the 
impression that we intended to have a separate 
works and a ‘separate company; therefore. I can’t 
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Thomas A. Edison 29 


answer your question in any other way than I have 


answered it. 

Q39. Now what is your recollection as to the pur- 
pose for which the Edison Phonograph Company 
was organized; state it fully? 

A. To exploit the phonograph invented by my- 
self. 

Q40. At eight o’clock P. M. on Saturday, Novem- 
ber 29, 1902, vou were at the depot of the Delaware, 
Latkawanna & Western Railroad in the City of 
Orange, New Jersey, were you not? 

A. About that time, yes. 

Q41. I show you a subpena duces tecum in this 
case, dated November 24, 1902, signed by John A. 
Shields, Clerk, and directed to Thomas A. Edison, 
William E. Gilmore, Edison Phonograph Company, 


Edison Phonograph Works, National Phonograph ° 


Company, and ask whether, at the time stated in 
the preceding question, this original subpeena, with 
the seal of the Court on, which I now hand to you, 
was not then exhibited to you? 

A. I don’t know; a couple of papers were thrown 
into my automobile; that is all I know—and I threw 
them on the street. 

Q42. You had an opportunity of looking at the 
original subpeena or paper which was then exhib- 
ited to you for examination, did you not? 

A. I could have looked at it, yes. 

Q43. ‘And you refused positively to look at it? 

A. Yes. 


Mr. Hicks: I offer the original subpena 
in evidence. 

The paper referred to is marked “Com- 
plainant’s Exhibit 1, December 4, 1902, J. 
A. §., Ex’r.” 


Q44. At the time that the opportunity was given 
to you to examine the original paper or subpeeni. 
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| 30 Thomas A. Edison. 


two copies thereof were handed to you, were they 
not? 


Mr. Hough: Objected to on the ground 
that the witness has already stated that le 
don’t know whether they were copies or not. 


A. No, sur. One subpwna I accepted, being a 
New Jersey subpwna, and the young man asked me 
if I would accept the other two and I said no, aud 
I got into the automobile, and he threw them in 
and I threw them out. ; 

Q45. You received a sum of money also, did you 
not? 

A. No, sir; in the case of the New Jersey sub- 
peena, I accepted the dollar. 

Q46. And three dollars was offered to you in 


connection with the papers which. you threw out 


of the automobile? 

A. No, sir, decidedly not. 

Q47. No sum of money was offered to you? | 

A. No, sir. 

Q48. Was not the money in the papers at the 
time they were put in the automobile? 

A. I don’t know that. 

Q49. You didn’t look to see? 

A. No, sir. | 

Q50. You refused to take the fee which was of- 
fered to you, did you not? 

A. I didn’t see any fee. I refused to accept the 
two papers. . 

Q51. You stated to the process server that you 
would not accept the papers in that New York mat- 
ter? 


Mr. Hough: Objected to on the ground 
that the question is leading. 


A. Yes, sir. 
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Thomas A. Edison. 31 


Qd2. You stated that you would not be draggel 
to New York? 


Mr. Hough: Same objection. 


A. Yes. 

Q53. On the 18th day of July, 1902, when the 
first subpcena already referred to was served upon 
you, you accepted and retained the sum of three 
dollars, did you not? 
-~i. I accepted what money he gave me and turned 
the subpeena over to my lawyer. 

Q54. That money is still in your possession? 

A. [suppose it is, yes. 

Qos. Now, then, the first document mentioned iu 
the original subpa@na, dated November 24, 1902, 
being Complainant's Exhibit No. 1, directs vou to 
produce at this examination a eentract dated Oc- 
tober 28, 1887, between Edison and Edison Phono- 
graph Company, and T ask you whether you did not, 
at about that date, October 28, 1887, and shortly 
after the incorporation and organization of the 
Edison Phonograph Company, enter into a contract 
with the Edison Phonograph Company whereby vou 
assigned and transferred to the Edison Phonograph 
Company your entire right, title and interest in 
and to said letters patent of the United States 
whieh had then been issued to vou? 

A. I suppose I must have made such a contract. 
I don’t remember the wording of it, or the terms 
of it or anything about it. 

Q56. Will you state to the best of your recollec- 
tion what was the substance of that contract? 


Mr. Hough: I object to what the terms or 
the substance of such a contract were as im- 
material and irrelevant to all of the issues 
in this case, and that any answer to this 
question is not evidence as against the Na- 
tional Phonograph Company. 
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32 Thomas A. Edison. 


A. I don't know. 

Q57. Do you mean to say that you have no recol- 
lection whatever in regard to that contract? 

A. No, I have no recollection. The lawyers 
formed the company, drew up the thing, presented 
the papers, and I generally used to sign them. 

Q5s. Did you not at that time, in October, 1887, 
transfer your entire right, title and interest in and 
to letters patent of the United States, whieh had 
been issued to vou, to the Edison Phonograph Com- 
pany? 

Mr. Hough: Same objection as last above 
stated. 


A. I think I did. 

Q59. That transfer included all the letters pat- 
ent of the United States that had been issued to 
you up to the date of the transfer relating to pho- 
nographs and phonograph apparatus? 

A. I don’t know. 

Q60. Well, vou know whether, after that trans- 
fer, you owned any letters patent of the United 
States relating to phonographs, do yon not? 

A. I don’t remember that. 

Q61. If you owned anv letters patent of the 
United States after the date of the transfer men- 


tioned to the Edison Phonograph Company, will 


you state what they were? 

A. I don’t remember anv. 

Q62. You are familiar with the inventions which 
you have made relating to the phonograph, are you 
not? 


A. Yes, sir. 
Q63. And you are familiar with the letters pat- 


ent of the United States which have been issued 
to you relating to the phonograph, are you not? 
A. Tean’t rememher a tenth of them. 


Q64. In order to refresh your recollection, T will | 
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Thomas A. Edison. _ 33 


show you a few of them. I show you what purports 
to be a Patent Office copy of letters patent of the 
United States, No. 200,521 of February 19, 1878. 
(Showing witness paper. ) 

A. I see you have a great number of patents there 
which you propose that I shall examine, and I re- 


.fuse to examine them or answer anything about 


them. Everything is'a matter of record. 

Q65. I desire you to examine these copies of pat- 
ents issued to you for the purpose of refreshing your 
recollection in regard to the substance of the con- 
tract whereby you conveyed to the Edison Phono- 
graph Company your interest in certain letters pat- 
ent of the United States. Do you refuse to exam 
ine these copies for that purpose? 

A. Well, I haven’t got the contract. 

Q66. Do you refuse to examine these copies for 
the purpose of refreshing your recollection? 

A. Yes, I refuse to examine a whole lot of patents 
to refresh my recollection in relation to a contract 
of which I have no copy. , 

Q67. Do you refuse to examine letters patent No. 
200,531? | 

A. Generally, I refuse to examine any of them. 
They are all a matter of record. 


Mr. Hicks: The Examiner is requested to 
certify to the Court the question of the ex- 
amination of the letters patent by the wit- 
ness. 

Mr. Hough: Counsel for the National 
Phonograph Company objects to any exam- 
ination by the witness of any letters patent 
or copies thereof, or alleged copies thereof, 
unless such letters patent are among those 
specified in the bill of complaint herein. 


Q68. In the vear 1895, a suit was begun, was it 
not, in the Circuit Court of the United States for 


the Southern District of New Jersey, wherein the 
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ok. Thomas .Ai. Edison. 


American Graphophone Company was plaintiff, 
and the Edison Phonograph Works was defendant? 

A. I don’t remember any such suit. 

Q69. Don’t you remember that in that suit you, 
as president of the defendant Edison Phonograph 
Works, verified the plea? 

A. No, I don’t remember it. 

Q70. For the purpose of refreshing your recol- 
lection in regard to the plea in that suit, I show 
you a printed book, and ask you whether you do not 
recognize in it a printed copy of the plea which you 
verified in that suit. Please examine it before you 
answer? 

A. In the first place, I don’t know whether the 
copy in the book is correct or not, and I don’t want 
to refresh my recollection from a book of which 1 
know nothing about. 

Q71. You refuse, then, to examine the book for 
the purpose of refreshing your recollection? 

A. Yes, because I don’t know anything about the 
book, or whether it contains correct copies or not. 
I never saw the book before that I can remember. 

Q72. Are you quite sure that you have not in 
your possession or have never had in your posses- 
‘sion a copy of that book? 

A. I never remember it. 

Q73. You won’t deny that you have had in your 
possession a copy of it? 

A. Since I can’t remember it, I won’t deny that 
I have had it. 

Q74. What is your best recollection in regard to 
that suit between the American Graphophone Com- 
pany, and the Edison Phonograph Works? 

A. I will make a statement here, that I do not at- 
tend to business matters at all, only to the technical 
part. Business matters are distasteful to me. I 
leave them to the lawyers and the business people. 
I seldom ever read the papers. I sign when they 





J 
i 
F 


2 SS ee 
— 


ee 
same 


eS SSS ee ee . 


ee eee 


Raymond R. Wile 
Research Library , 





_ 


~~ 


ntilf, 
lant? 


you, 


Tah 


“ecol- 

show 

vo pot 
~ 

1 you 

> you 


r the 
want 
icw l 


k for 
t the 


‘pat, 
~~ 
er. 


ot in. 


ISSCS- 


yor 
that 


rd to 


Con- 


ot at- 
nical 
e T 
OPAC, 
they 


q) 


q) 


©) 


Thomas A. Edison. 35 


say sign, and that is the reason that my memory 


_18 very poor on business transactions or contracts. 


Q75. Now, will you kindly answer the question 
which I last put to you. (Repeated.) What is your 
best recollection in regard to that suit between the 
American Graphophone Company and the Edison 
Phonograph Works? 

A. I have no recollection whatever of any such 
suit. There might have been a half a dozen and I 
wauldn’t recollect them. 

Q76. Don't you recollect that you swore that the 
plea in that suit was true in point of fact? 

A. I suppose I might have done so, certainly. I 
probably read the plea and saw it was all right and 
signed it, but I have no recollection of it. 

Q77. Is it not the fact, and did you not so state 
in the plea in that suit, that prior to October 28, 
1887, a corporation known as the Edison Phono- 


graph Company’ was organized under the laws of 
_ the State of New Jersey? 


Mr. Hough: Objected to on the ground 
that the evidence called for is immaterial 
and irrelevant to the issues in this action. 


A. I don’t remember. 

Q78. And that on said last named date, the Edi- 
son Phonograph Company became the owner of the 
letters patent of the United States and Canada 
theretofore granted to Thomas Alva Edison for the 
phonograph and for improvements thereon? 

A. I don’t remember it. 

Q79. Do you deny that those statements are 


true? 
A. I don’t know anything about it; I don’t re- 


member. 
Q80. Do you deny that they are true, ves or no? 
‘A. T don’t deny anything or assert anything. 
Q81. “Together with the right to any new or 
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further inventions relating to the phonograph 
made by the said Thomas Alva Edison within five 
years from said Jast named date.’ Is not that 
statement also true? 


Mr. Hough: Same objection. 
A. I don’t remember. ‘ 
QS2. I80 you deny that it is true? 
A. I don’t either deny or assert that it is true. 
Q83. The letters patent of the United States and 


‘Canada of which the Edison Phonograph Company 


became the owner about October 28, 1887, included 
the fundamental patents relating to the phono- 
eraph, did they not? 


Mr. Hough: Same objection. 


A. I don’t know. 

Q84. You made the fundamental inventions re- 
— to the phonograph, did you not? 

. I believe so. 

not And conveyed them to the Edison Phone. 
craph Company? 

A. I don’t know. | 

Q&86. I ask you to search your recollection and 
to state whether you are not one of the incorporat- 
ors of the Edison Phonograph Works? 

A. I think I was. 

Q87. And that company was incorporated and 
organized, was it not, about April, 1888? 

A. I can’t tell you; I don’t remember the date. 

Q8&s. It was in the year 1888 or thereabouts, was 
it not? | 

A. Within a couple of years of that—three years 
of that, anyway. 

Q89. And the Edison Phonograph Works was 
organized after the Edison Phonograph Company 
was organized, was it not? 
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ww Thomas A. Edison. 3T 
Mr. Hough: Objected to on the ground 109 
that the certificate of incorporation is the 
best and only evidence on this point. 
S A. I think it was; 1 am not sure. | ’ 
Q90. Did you not subscribe for 1,560 shares of 
the Edison Phonograph Works? 
a, A. I don’t remember. | 
4 Q91. You don’t deny that you did subscribe for 
7 _ that amount? 
al 4 A. I don’t deny it and I don’t assert that I did. 
a . Q92. Did you not receive that number of shares? 
A. I don’t remember. . 
Q93. You controlled the Edison Phonograph 
Works, did you not, at the time of its incorporation 110 
~ and thereafter? | 
_A. I think I did. 
Q94. And your control rested upon your owner- 
ship of a majority of the capital stock of the com- 
pany : : 
a A. Yes. : . 
9 | Q95. What, according to your recollection, was 
| the purpose for which you caused the Edison Phon- 
) ograph Works to be organized ? : . Fi 
Mr. Hough: Objected to on the ground 
a that the object stated in the certificate of 
Me incorporation of this company is the only 1 
evidence on this point.. 
A. To make money. ° 
Q86. In what manner? : 
~ A. Manufacturing. 
ad Q87. What? 
2 A. All kinds of machinery. 
; Q88. Including phonographs and apparatus 
7 therefor? 
= A. Yes. 
ee i Qss. And the Edison Phonograph Works has, 
ever since its incorporation, ntanufactured phono- 
Y graphs and supplies for phonographs, has it not? 
- 3 
2 ‘ 
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A. Yes. 
Q89. And is manufacturing them to-day, is it 
not? 

A. Yes. © 

Q90. And selling them, is it not? 

A. Yes. 

Q91. To whom? 

A. The National Phonograph Company? 

Q92. The defendant in this suit? 

A. I don’t know anything about this suit. 

Q93. Does the Edison Phonograph Works sell 
to any other person or corporation than the Na- 
tional Phonograph Contpany? 

A. Not in the United States. 

Q94. You are president of the Edison Phons- 
graph Works to-day, are you not? 

A. I have already stated I am. 

Q95. And have been since its organization? 

A. Yes, sir. 

Q96. In the contract whereby you conveyed your 


interest in certain letters patent of the United 


States to the Edison Phonograph Company, did 
you not make a reservation of a right to manufac- 
ture? 

A. I think I did. | 

Q97. What was that right to manufacture? 

A. I don’t remember the exact terms. 

Q98. It was aright to manufacture phono- 
graphs and supplies therefor? 

A. I think so, yes. . 

Q99. It was the manufacturing right under the 
letters patent conveyed to the Edison Phonograph 
Company, was it not? 

A. I ean’t remember the terms of the contract. 

Q100. No, but the substance of that reservation 
of the right to manufacture was that the right of 
mannfacturine under those letters patent was re- 
served by you? 
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A. I don’t remember whether it was exclusive’ 
or not. . 

Q101. You don’t deny that it was exclusive, do 
you? 

A. I neither deny nor assert that it was. 

Q102. The Edison Phonograph Company never 
manufactured phonographs or supplies therefor 
did it? ; 

A. Yes, I think it did. 

--Q103. At what period of time 

A. I think it was before the Phonograph Works 
was started. 

Q104. Now, after the Phonograph Works was 
started, the Edison Phonograph Company never 
manufactured, did it You were president of the 
Company? 

A. I don’t remember; I don’t think they did. 

Q105. When you reserved the right to manufac- 
ture phonographs and supplies in your contract 
with the Edison Phonograph Company, you agreed, 
did you not, to promptly meet and fill all the or- 
ders of the company? 

A. I don’t remember the terms of the contract. 

Q106. Don’t you remember that substantially 
vou made that agreement? 

A. No, I do not. 

Q107. And vou agreed also with the. Edison 
Phonograph Company, did vou not, that you would 
not sell the said phonographs and supplies so to be 
manufactured hy vou to persons other than the 
company save by its direction and with its con- 
sent? 

A. T don’t remember the terms of the contract. 

0108. Youn remember whether you did that or 
not after making the contract, however, do vou not? 
Did von sell nhonogranhs or supnlies so mannfac- 
tnred by you to persons other than the Edison 
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Phonograph Company after making that contract 
with the Edison Phonograph Company? 

A. All that I can remember is that the Edison 
Phonograph Works never sold any phonographs to 
the public. 

Q109. IT am speaking about you individually, 
Mr. Edison. Your contract with the Edison Phono- 
graph Company was one made before the Edison 
Phonograph Works existed, and I have asked you 
whether, after making the contract with the Edison 
Phonograph Company, vou individually sold phono- 
graphs or supplies manufactured by you to persons 
other than the Edison Phonograph Company? 

A. I don’t remember. 

Q110. You can’t remember any person to whom 
you made such sales, then, can you? 

A. No, I can't remember whether I made any 
or not. 

Q111,. You remember, do vou not, that after the 
Edison Phonograph Works had been organized and 
incorporated vou made a contract with the Edison 
Phonograph Works on or about May 12, 1888? 

A. Perhaps I might have made a contract at that 
time. 

Q112. And by that contract you conveyed to the 
Edison Phonograph Works the manufacturing 
right which von had reserved in vour contract with 
the Edison Phonograph Company, did von not? 

A. I know TI have done that, but I don’t know 
what contract it was and I don’t remember any- 
thing about the contract. 

0113. You remember, however, that there was 
such a contract? 

A. Yes, sir. 

0114. It was the intention of the said eontract 
between you and the Edison Phonograph Works to 
confer upon the Edison Phonograph Works the 
same right and license under the patents owned or 
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to be owned by the Edison Phonograph Company 1921 
as were conferred by the Edison Phonograph 
Company upon you, was it not? 


Mr. Hough: Objected to on the ground 
that the witness has already stated that he ’ 
nd does not recollect the terms of the contract. 
Mr. Hicks: Complainant's counsel states, 
4 | in reply, that the witness has already stated 
. % that, in substance, the contract was to that ° 
bad | effect, the question asking more particularly 
4 for the substance of the contract. 





A. I don’t remember. I don’t know what the 
terms of the contract were. 192 
Q115. I show you what purports to be a copy of 
the contract in question, and ask you whether you 
ill look at it for the purpose of refreshing your 
recollection? 
A. I refuse to refresh my recollection from a copy 
of a contract which I know nothing about, whether 
it is a true copy or not. 
Af Q116. In that contract with you, the Edison 
» Phonograph Company agreed, did it not, that it ; 
would not thereafter sell said phonographs and 
supplies so to be manufactured by it for domestic 
consumption to persons other than the said Edison 
Phonograph Company save by its direction and 193 
with its consent? 
A. I don’t remember the terms of the contract. ; 
Q117. But it is true, and you have so stated, 
have vou not, that after the making of this con- 
tract between you and the Edison Phonograph 
works, the Edison Phonograph Works thereafter 
sold to the Edison Phonograph Company exclu- 
sively? 
A. I don’t know whether it was exclusive or not. 
I don’t remember. 
Q118. Is the contract of October 28, 1887, he- 
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42 Thomas .\. Edison. 

tween you and the Edison Phonograph Company, 
In the possession of the Edison Phonograph Com- 
pany or a copy thereof? 

A. I don’t know. 

Q119. Have you made inquiries? 

A. If it was on that list furnished by Judge 
Hayes, inquiries have been made. 

Q120. Have you made any inquiry under the 
subpena of November 24, 1902, now in evidence? 

A. I never saw it. 

Q121. You know, do you not, that the Edison 
Phonograph Company had in its possession such 
a contract? 

A. I suppose it must, yes. 


Q122. And you individually had in your posses- 


sion such a contract? 

A. I don’t think so. I don’t know. If anybody 
had it, the company had it. 

Q123. Wasn’t it your custom when executing 
contracts, to keep a copy yourself? 

A. That is what we tried to do. 

Q124. That is what you have tried to do. 

A. Yes. 

Q125. Individually? 

A. Through my men and lawyers. 

Q126. Who has had custody of the papers of the 
Edison Phonograph Company since its organiza- 
tion? | 

A. Well, there was a lawyer had charge of then: 
for a while, but I had a little falling ont with him 
and I went over to get all the papers and he couldn’t 
find one of them. T don’t think thefe is one left. 


- He couldn’t find the books, the minute books, or any 


contract or anything; he had lost them all. 
Q127. What contracts had he lost? 
A. Whatever contracts he had belonging to the 


company. 
Q128. What was the name of the lawyer? 
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A. I think his name was John C. Tomlinson. 
Q129. Who else has had custody of the papers 


and documents belonging to the Edison Phono- 


graph Company? 

A. Oh, I suppose a half a dozen people over at the 
laboratory. 

Q130. Give their names? 

A. Well, I can give the name of one man that I[ 
recollect, John Randolph. : 

--Q131. He has the seal of the company, has he 
not? | | 

A. I don’t know; I don’t know whether we ever 
found the seal; I don’t know whether we even had 
a seal. 

Q132. You have executed contracts whereon 
John F.. Randolph, as secretary of the Edison Pho- 
nograph Company, has signed his name attesting 
the seal of the company? | 

A. Perhaps I have. I don’t know. I say I don’t 
know whether we have got a seal even. 

Q133. You have executed several such contracts, 
have you not? 

A. You mean with the Edison Phonograph Com- 


pany? 
Q134. Yes. = 
A. I don’t remember. / 


Q135. Have you never individually had in your 
nossession anv papers or documents relating to the 
Edison Phonograph Company? 

A. I don’t think I have. 

Q136. Not as president of the company? 

A. No. Lek 


0137. Where is the office of the Edison Phono- ) 


graph Company? 

A. It is supposed to be at the laboratory at 
Orange, New Jersey. 

0138. Who owns that laboratory? 

A. I do. «. * 
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44 Thomas A. Edison. 7 

Q1389. So that the records and papers of the Edi- 
son Phonograph Company have always been at a 
place owned by you, is that not true? 

A. No. 

Q140. With what exception? 

A. It was a New York company and had its of- 
fice in New York for a long while; in fact, it was 
in the office of John C. Tomlinson. . 

Q141, The Edison Phonograph Company was or- 
ganized under the laws of the State of New Jersey, 
was it not? 

A. I don’t remember, but the office was in New 
York, and the office of the Phonograph Company 
was in the office of John C. Tomlinson. He had all 
the papers, and when I wanted to get them he didn’t 
have anything left and couldn’t find anything. 

Q142. That relates to the Edison Phonograph 


. Company only, does it not, Tomlinson’s possession 


of the papers? 

A. No, I think it relates also to the Works. He 
moved three or four times and said he had lost all 
the papers. 

Q148. At what date was that? 

A. I don’t know; around in the early formation 
of the company—the Edison Phonograph Com- 
pany. 

Q144. Did you give Tomlinson any papers after 
that? 

_A. I think not. 

Q145. Who had possession and custody of the 
papers after that time? 

A. Well, if there were any papers, Mr. Randolph 
would probably have them. 

Q146. Where has the office of the Edison Phono- 
graph Works heen since its organization? 

A. At the works. 

Q147. Where are the papers and documents and 
records of the Edison Phonograph Works to-day? 
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Thomas .\. Edison, 45 


A. I guess the secretary has got them. 

Q148. Whereabouts, at what place? 

A. Either at the laboratory or at the works ad- 
joining. | | 

Q149. For how long a period of time have they 
been there? 

A. I don’t know; probably from soon after the 
organization, although I think Tomlinson had 


them at first and we probably got all that he could 


firm and have them now. 

Q150. Have you, as president of the Edison 
Phonograph Works, made an effort to find the con- 
tract between you and the Edison Phonograph 
Works already mentioned, whereby you conveyed 
to the works the manufacturing right? 

A. We made a search according to the list fur- 


nished us by Mr. Hayes, the counsel, which list was 
turned over to Mr. Randolph to search for the doc- 
uments asked for and report to Mr. Hayes. What 
the result of that is, I don’t know. 

Q151. You don’t know the result of the search? 
You don’t mean to say, then, that no contracts be- 
longing to the Edison Phonograph Company, or the 
Edison Phonograph Works or the North American 
Phonograph Company or you _ individually were 
found in that search? 

A. I don’t know anything about it. There was 
a list sent up to me by Mr. Hayes, the counsel, with 
the request that we look oyer our records and see 
if we had those documents, and I turned it over to 
Mr. Randolph and told him to attend to the matter, 
and that is the last I have ever heard of it. 

Q152. Will you produce that list at the next 
hearing? 

A. I haven't got the list. 
probably give you the list. 

Q153. The list is in the possession of your coun- 
sel, is it not? - * 


Judge Hayes will 
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A. Yes, sir, I suppose it is, 

Q154. Will you get that list from your counsel 
and produce it at the next hearing? 

A. No. Let him furnish it himself. 

Q155. Do you prefer to be subpenaed to produce 


that list? 


A. It is not in my possession. 

Q156. You understand, Mr. Edison, do you not, 
that papers in the possession of your counsel are 
deemed to be in your possession? 

A. I did not know that. Iam not a lawyer. 

Q157. You can get that list from Judge Hayes 
or from his office by a request, can you not? 

A. I suppose I could. 

Q158. Will you make that request and produce 
that list at the next hearing? 

A. I will think it over. 


Mr. Hough: I am informed from Mr. 
Hayes’ office that the list referred to was 
the subpena handed to Mr. Edison in July, 
1902, and that it is in the possession of Mr. 
Hayes’ office, and will be produced by me. 

Mr. Hough states that, understanding 
from Mr. Hicks that he desires to have the 
list referred to produced by the witness, it 
will be furnished to the witness, and a re- 
quest made that the witness produce it. 


Q159. Was any division made in the early con- 
tracts relating to your patents for phonographs and 
supplies in regard to the right for manufacturing 
and selling in the United States and the right for 
manufacturing and selling for export? 

A. There was something of that kind, but I don’t 
remember the wording of the contract. 

Q160. Under your contract with the Edison 
Phonograph Company of October 28, 1887, or there- 
abouts, the Edison Phonograph Company was to 
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exploit and develop the business of selling and in- 
troducing the said phonographs and supplies in the 
United States and Canada only, is that not so? 

A. I don’t remember. 

Q161. Some other person had the right for ex- 
port? 

A. I don’t remember. 

Q162. There was some such arrangement, was 
there not? ° 

-A. Well, there was some arrangement, but T 
don’t remember the terms of it. 

Q163. You know who has the right for export to- 
day, do you not? 

A. No, it has hardly been settled. 

Q164. Who claims the right? 

A. A lot of people. 

Q165. Particularly? 

A. A lot of infringers are making phonographs 
and sending them abroad. They claim the right. 

Q166. Whom do you recognize to have the right 
to manufacture? 

A. The National Phonograph Company. 


Mr. Hough: Mr. Hieks, does your ques- 
tion refer to the export trade? 
Mr. Hicks: Yes. 


Q167. Do you remember a man by the name of 
Gouraud? 

A. Yes. 

0168. What rights, if any, did he have in regard 
to foreign trade? 


Mr. Hough: Objected to as immaterial 
and irrelevant. : 


‘A. Thad some kind of a contract with him once. 
Q169. With reference to foreign trade? 


A. Yes. 
Q170. Now the rights of the Edison Phonograph 
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48 . Thomas .\. Edison. 


Company with reference to the sale and use of pho- 
nographs and supplies relates to the United States 
and Canada? 

A. I believe so. 

Q171. And to the whole thereof? 

A. I don’t remember; I don’t know. 

Q172. You don’t deny that it is so, do you? 

A. I don’t either deny or assert. 

Q173. You don’t recollect any contract whereby 
any other person got any right in regard to the sale 
or use of phonographs and supplies either in the 
United States or Canada, do you? 

A. Yes, I think there was. 

Q174. Who? 

A. Before the Edison Phonograph Company was 
organized, there was a previous company. 

Q175. The existence of that previous company 
did not interfere at all with your conveyance to the 
Edison Phonograph Company, did it? 

A. I don’t know that. They might have had 
some clause in some contract that would prevent 
me from conveying wholly. I don’t remember. I 
would have to see the original contract. 

Q176. You never considered that they did have 
some such clause or not 

A. I am- not going to give my considerations. 

Q177. As a matter of fact, in all the negotiations 
relating to your patents on the phonograph and 
supplies therefor, it was assumed by you and oth- 
ers that this prior company to which you refer 
had no rights? 

A. I don’t think we assumed it. 
ber much about it. 

Q178. You don’t deny that you did assume it? 

A. I neither deny nor assert it. 

Q179. What consideration did you get for your 
conveyance of the rights under your patents fo the 
Edison Phonograph Company? 


I don’t remem- 
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Thomas A. Edison. 49 


A. I don’t remember. 

Q180. Wasn't it stock? 

A. I rather think so. I don’t think they had 
any money. 

Q181. What consideration did you get for the 
conveyance of the rights referred to by you to the 
Edison Phonograph Works? 

A. I don’t remember the sum. 

Q182. You did get a sum? 

A. I suppose I must have got something. I 
don’t know what form it was. I think it was all 
stock. 

Q183. Were you acquainted with Jesse H. Lip- 
pincott? 

A. I knew him before he died. | 

Q184. You had business dealings with him? 

A. Yes. 

Q185. The subpeena in evidence directs you to 
produce a contract dated June 28, 1888, between 
Edison and Lippincott. Have you produced that 
contract? 

A. I have not produced it, no. 

Q186. Do you know where it is? 

A. No. 

Q187. That was a most important contract, was 
it not? 

A. I think it was, I don’t know. I don’t remem- 
ber the terms of the contract. 

Q188. You have been in litigation based upon 
that contract more or less, have you not? 

A. I don’t remember. 

Q189. Have you a copy of that contract? 

A. I don’t know. 

Q190. Have you a copy of the contract with the 
Edison Phonograph Company or the Edison Phone- 
graph Works already referred to? 

A. I don’t know. 
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Q191. Are you willing to look and see and pro- 
duce copies? 

A. Yes, if my counsel will furnish me a list, [ 
will produce anything I ean find. 


Q192. Will you produce them at the next hear- 


ing? 

A. I don’t know when the next hearing is. It 
might be this afternoon. . 

Q193. No, it will be some other day. 

A. I will have to have time to look it up. 

Q194. Certainly. Did you not, in June, 1888, and 
by the said contract dated June 28, 1888, agree to 
transfer to Jesse H. Lippincott all the stock of the 
Edison Phonograph Company which you then held? 

A. I don’t remember the terms of the contract. 

Q195. Did you not agree to transfer stock of the 
Edison Phonograph Company to Jesse H. Lippen- 
cott. 

A. I am not sure it was Jesse H. Lippencott, or 
who it was, or a company connected with Lippen- 
cott. I think we agreed to transfer some stock, or 
all the stock. I don’t remember which. 

Q196. And it was agreed on the other hand by 
the person with whom you were contracting that 
a sum of money should he paid to you? 

A. I refuse to answer any more questions about 
any of these contracts until I have seen the con- 
tracts and refreshed my recollection. 


Mr. Hicks: Counsel for complainant 
would like to ask whether the witness is rep- 
resented by counsel at this examination. 

Mr. Hough: Counsel for the National 
Phonograph Company states that, while he 
has no objection to the inquiry being made, 
he objects to any representation on this rec- 
ord of the witness by counsel. I do not con- 
ceive that the witness has the right to have 
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w | Thomas A. Edison. 51 
sie the appearance or existence of any counsel 151. 
on his part noted on the record. 
I : Mr. Hicks: Mr. Martin, of Martin & 
; | Guild, of Newark, and Mr. Pelzer, an asso- 
fakin | ciate of Howard W. Hayes, of Newark, New 
‘ Jersey, both being present, ostensibly in the 
It >» ? —~< interest of the witness, Mr. Edison, the ques- 
tion is put to them, as to whether they ap- 
pear at this hearing on behalf of Mr. Edison, 
G = Mr. Hough: Mr. Hough states that Mr. . 
in Pelzer, who is in the oftice of Mr. Hayes, is 
.-t0 % present as his assistant, he being not ex- 
the tremely familiar with this case and only ap- 
dd? pearing to-day on account of the illness of 452. 
LC : Mr. Haves with typhoid fever. 
the | | Mr. Martin: I fail to see how. any counsel 
— can appear for Mr. Edison in the case as he 
is a witness. I am here to advise him. 
, or Q197. Do you know that you are named as a de- 
en: fendant in the bill of complaint in this suit? 
» OF A. No. 
4 | > Q198. I show you a copy of the bill of complaint ‘ 
by | _and ask you to look at the title and to state whether 
hat you find your name as a defendant in the title to 
this suit? 
weet . 
~All: A. I do. P 
-wils Q199. Are you willing to accept service of asub- 153 
| peena in this suit to appear and answer? 
ant | A. In New Jersey? 
rep- Q200. No, in this suit, in the Southern District 
= of New York? 
mal Mr. Hough: I object to that as entirely 
_ immaterial and irrelevant. 
a A. You will have to serve it when you can. 
‘Op Q201. In the contract of June 28, 1888, Jesse H. 
ave | Lippincott agreed to pay you for the capital stock 
| Ay 
= 
. | ' 
| ‘ 
| 
_. ' 
ww | 
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52 Thomas A. Edison. 


154 of the Edison Phonograph Company, which you 
were to transfer to him the sum of $500,000 in cash 
did he not? 

A. I refuse to answer any more questions relat- 
ing to anything in those contracts until I have re- 
freshed my recollection by seeing the original con- 
tracts. 

Q202. Did you receive from Jesse H. Lippincott 
any sum of money by virtue of that transaction? 

si | A. I refuse to answer. 
Q203. Were you acquainted with Mrs. Mary 
Hemmingway, of Boston? 
A. I refuse to answer. 


155 Mr. Martin: You had better answer those 
questions. 
The Witness: My counsel says I had bet- 
ter answer them. Go ahead. 


Q204. (Question repeated.) Did you receive from 
Jesse H. Lippincott any sum of money by virtue of ° 
that transaction? 

A. I received money from Lippincott. 

Q205. (Repeated.) Were you acquainted with 
Mrs. Mary Hemmingway, of Boston? 

A. No. my 

Q206. Did she hold stock in the Edison Phono- 

156 graph Company? 
Mr. Hough: Objected to as irrelevant and 
immaterial. 


A. I remember that she did. 

Q207. She held 150 shares? 

A. I don’t know how many. 

Q208. You agreed to get that stock from Mrs. 
Hemmingway and turn it over to Mr. Lippencott, 
did you not? 

Mr. Hough: Same objection. 
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Thomas .A. Edison. 53 


A. I don’t remember that. 

Q209. It is the fact, is it not? 

A. I suppose it is. | 

Q210. How much money did you receive from 
Mr. Lippincott under this contract. 

A. I don’t recollect. 

Q211. It was a large sum of money? 

A. Well, there was to be a large sum paid, but he 
defaulted on it. 

©212. How much did he default on? 

A. A good deal. 

Q2138. State the amount? 

A. I don’t remember. 

Q214. You _ testified, did you not, in January, 
1895, at your laboratory, that you were legally paid 
under that contract with Lippincott? 

A. I don’t remember the testimony. 

Q215. Well, it is a fact that you were legally 
paid, is it not, under that contract with Lippin- 
cott? . 

A. I don’t know whether I was or not. I didn’t 
get the money. 

Q216. How much was Lippincott to pay and how 
much didn’t he pay 

A. I don’t remember. 

Q217. Did you ever sue him? 

A. I forget. 

Q218. Did you ever get judgment against him? 

A. I think we had some suit; I don’t recollect 
whether we got a judgment or not. I have some 
faint recollection we did. 

Q219. That was the suit against the Receiver of 


the North American Phonograph Company that 


you have in mind, was it not? 
A. I don’t remember. Judge Hayes, I think, at- 


“tended to that. 


Q220. Brought in the Court of Chancery of New 
Jersey, was it not? w @ 
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; 4 160 A. I don’t know what court. I am not familiar 
ee with courts. | 
i | Q221. Upon a note made by the North American 
: 8 Phonograph Company for $78,518.37? 
at ‘ A. I don’t remember the amount. 
2 Q222. Well, that is the suit you have reference 
q to, is it not? ad 
4 A. It was a suit I believe on a note of Lippin- 
a cott’s. : . 
* 3 | - Q223. This suit that I refer to was on a note of 
4 . the North American Phonograph Company, was it 
not? by 
A. Well, it may be the North American or Lip- 
= 161 pincott; I didn’t make any distinction between 
S a either. 
4 s Q224. The note was signed by the North Amer- 
a | ican Phonograph Company by Samuel Insull, 
‘ | . president, was it not? 
a A. I don’t remember. + 
sin i, Q225. With reference to this note for $78,518.37, 
nai f: signed by the North American Phonograph Com- 
a pany through Samuel Insull, president, did you 
a _ not receive from the North American Phonograph * ; 
4 | Company all the capital stock of the Edison Phono- ; I 
a graph Company as collateral security, namely, 12,- | 
5 a | 000 shares, being the entire capital stock? } 
33 162 — Mr. Hough: Objected to. All proceedings | 
| a | with respect to the interest of the North 
q American Phonograph Company are im- 
material and irrelevant to the issues in this 
we case. . 
A. I think I got the most, if not all, of the stock 
as collateral security to secure notes. 
Q226. Now, then the consideration which Mr. 
a Lippincott agreed to pay you for the capital stock 
a of the Edison Phonograph Company which you 
owned at the time was $500,000 in cash, was it not? 
r 
C : ; 
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A. I didn’t own all the stuck of the Edison Phonv- 
graph Company. 

Q227. (Repeated.) Now, then, the consideration 
which Mr. Lippincott agreed to pay you for the 
capital stock of the Edison Phonograph Company 
which you owned at the time was $500,000 in cash, 
was it not—the stock which you owned? 

A. No. 

Q228. What was it? 

A> I can’t remember the sum, but I don’t think 
it was $500,000 for the stock that I owned. 

Q229. Well, it was $500,000 for the stock which 
you owned, and you agreed to use $22,500 to get 
the stock of Mrs. Hemmingway and turn it over 
to Lippincott? . . 

A. I don’t remember. 

Q230. According to your best recollection? 

A. Well, I have no recollection about it. I didn’t 
burden my mind with it: 

Q231. You don’t deny that that was the agree- 
ment? 

A. It was something around that sum. 

Q232. Since the North American Phonograph 
Company pledged to you the entire canital steck of 
the Edison Phonograph Company as_ collateral 
security for the note mentioned, it is the fact, is 
it not, that the stock which Mrs. Hemmingway once 
owned was acquired and subsequenttv turned over 
to the North American Phonograph Company? 

A. I don’t remember how it was acquired or 
whether it was acquired. 

Q233. Your recollection is, is it not, that you re- 
ceived from the North American Phonograph Com- 
pany. as collateral security for this note mentioned 
all the stock of the Edison Phonograph Company? 


A. No, I don’t remember that I received all the 


stock. I don’t remember that. 
Q234. You don’t deny that ven «id? 
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A. No, I don’t deny that I did, and I don’t assert 
that I did not. 

Q235. The agreement which you made with Lip- 
pincott on or about June 28, 1888, involved not only 


-the purchase of the stock mentioned of the Edison 


Phonograph Company, but also the making there- 
after of a contract between you and a proposed cor- 
poration styled then the American Phonograph 
Company? 


Mr. Hough: Objected to on the ground 
that the question calls for the details of a 
contract concerning which the witness has 
already testified he has no recollection. 


A, I don’t remember the-terms of the contract. 

Q236. You remember that the formation of a 
corporation to be called the American Phonograph 
Company, which was afterwards formed under the 
name of the North American Phonograph Com- 
pany, was provided for in your transactions with 
Lippincott? 

A. I don’t know the termes of the contract. 

Q237. No, but I ask you whether the formation 
of this corporation, the North American Phono- 
graph Company was not provided for in your nego- 
tiations with Lippincott? 

A. I don’t remember. I know there was a com- 
pany formed by that name, but I don’t remember 
what was in the contract. 

Q238. You were subpecenaed to produce a con- 
tract dated August 1, 1888, between Edison, North 
American Phonograph Company and Lippincott: 
you executed such a contract on or about that date, 
did you not? 

A. I might have executed such a contract, yes, 
somewheres around that date. 

(Q239. And upon the same date there was exe- 
cuted another-contract between the North Amer- 
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ican Phonograph Company, Lippincott and Edi- 
son Phonograph Works, you then being president 
of the Edison Phonograph Works and signing for 
it, was there not? 

A. Let me see. This was 15 years ago.. I don’t 
remember. 

Q240. That was a very important transaction, 
wasn’t it—the transaction with Lippincott? 

A. I don’t know. 
--Q241. It involved all your patents, or nearly all, 
relating to the phonograph, did it not? 

A. I think it did. 

Q242. It involved a half a million dollars in cash, 
did it not, or thereabouts? 

A. I think so. 

Q243. It related to the formation of the North 
American Phonograph Company, did it not? 

A. I don’t know that. I don’t remember that. 
I can remember the fact of some contracts with 
Mr. Lippincott, and I was to receive a certain 
amount of cash. I can remember that distinctly, 
and I can remember also that I got some cash and 
I didn’t get the rest. I remember that distinctly, 
but as to the details of these contracts, I can’t re- 


member that, it is so long ago, and I would have . 


to have the original contracts so that I can refresh 
my memory. 

Q244. Do you know where the two original con- 
tracts dated August 1, 1888, are? 

A. No. 

Q245. Do you know where to look for them? A. 
They ought to be in the laboratory or else in Tom- 
linson’s office. 

Q246. Tomlinson had nothing to do with the or- 
ganization of the North American Phonograph 
Company, did he? 

A. I think he did, yes. 

Q247. Wasn’t Bush the attorney—J. Adriance 
Bush? ; 


169 


170 


171 





= 
\ 
Raymond R. Wile 


Research Library 


q) 


( ) 


© 


O 


() 


q) 





eee co i Pes * i 
Me vey Se ag nie gs on ee 
opal PR a sae sl F 





a 
ba a | 








Ste 


i. = = 
= SAE a ee ae ee ea a 
tae, bo aes Ae pe - he 
5 ety ars af obi ee ps 


172 


= 


173 


174 


58 Thomas A. Edison. 


A. Yes, I remember that Bush was Lippincott’s 
lawyer. 

Q248. Bush drew these contra¢ts mostly, did he 
not, and witnessed them? 

A. I don’t remember that. I know Tomlinson 
was acting for our side and Adriance Bush was 
Lippincott’s lawyer. I can remember that. 

Q249. You were president of the North Amer- 
ican Phonograph Company, were you not? 

A. When it was going bankrupt and there was 
nothing left, I stepped im and took the presi- 
dency. 

Q250. The North American Phonograph Com- 
pany went into the hands of a receiver while you 
were president? 

A. Yes, sir. 

Q251. That was in May, 1894? 

A. I don’t remember the date. 

Q252. You knew of the organization of the North 
American Phonograph Company? 

A. Yes, I knew there was such a company or- 
ganized. 

Q253. You knew of it at the time it was organ- 
ized? 

A. I don’t know that I knew it was being organ- 


ized until it was organized. 


Q254. You knew it was going to be organized 
before it was organized, didn’t you? 

A. No, sir, I did not. 

Q255. You made an agreement with Lippincott 
in regard to its organization, didn’t you? 

A. I don’t remember that. I made an agreement 
with Lippincott, and Lippincott was to form a com- 
pany, or had formed a company, which fact I don’t 
remember, whether it was formed before or after. 

Q256. Before you dealt with Lippincott, Lippin- 
eott had acquired certain interests in the grapho- 
phone, had he net? 
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A. I heard he had. 

Q257. Was not the object of the transactions 
which you had with Lippincott to form a company, 
namely, the North American Phonograph Com- 
pany, which would possess the conflicting rights 
existing at that time in regard to the phonograph 
and the graphophone? 

A. I understood that was Lippincott’s object. 

Q258. That was the object of the formation of 
the North American Phonograph Company, was it 
not? 

A. That is the way I understood it. 

Q259. You co-operated with Lippincott to that 
end, did you not? 

A. I only co-operated to the extent of selling my 
rights, whatever I had. 

Q260. Whatever rights vou had relating to the 
phonograph and supplies therefor you sold? 

A. Whatever rights I could convey, to the best of 


my recollection. 


Q261. You did convey whatever rights you could 
convey? | 

A. Well, I am not so sure. TI make that asser- 
tion, but I am not so sure until I refresh my recol- 
lection by reading the original contracts. 

Q262. The North American Phonograph Com- 
pany was organized about July, 1888, was it not? 

A. I don’t remember. 

Q263. Well, it was organized a short time after 
the organization of the Edison Phonograph Com- 
pany, and the Edison Phonograph Works? 


Mr. Hough: Same objection. The only 
evidence of the incorporation of these com- 
panies is the production of their certificates. 


A. I think it was. . 
264. After the erganization of the North Amer- 
ican Phonograph Company, ron continued to be 
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president of the Edison Phonograph Works, did 
you not? 

A. Yes, sir. 

Q265. Prior to the organization of the North 
American Phonograph Company, the Edison Phon- 
ograph Works sold Phonographs and supplies to 
whom? 

A. I don’t remember. 

Q266. But after the organization of the North 
American Phonograph Company, the Edison Phon- 
ograph Works sold phonographs and supplies ex- 
clusively to the North American Phonograph Com- 
pany, did it not? 

A. No. 

Q267. Except for export? 


A. Yes, exclusively to the North American ex- 


cept for export. 

Q268. And there was a contract existing between 
the North American Phonograph Company and 
the Edison Phonograph Works whereby the Ediser 
Phonograph Works manufactured ‘exclusively for 
the North American Phonograph Company excepi 
for export, was there not? ' 

A. Well, there was such a contract, but whether 

it was exclusive, I don’t know; I don’t remember. 
- Q269. You remember, do you not, that the grant 
of right to the Edison Phonograph Works to manu- 
facture phonographs and supplies was a grant iu 
perpetuity? 


Mr. Hough: Objected to on the ground 
that that can only be proven by the contract 
itself. 


A. I don’t remember. 

0270. To refresh your reeollection, Mr. Edison, 
IT will read to you a few words, and ask vou if you 
did not so testify in the suit between the American 


Graphophohe “Company and the Edison  Phono- 
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am graph Works, and if these words do not state the 181 
ee fact: | 
“Q. What was the arrangement made be- 
= } a : tween you and Mr. Lippincott as to the rights 
s | to manufacture? <A. I was to have the sole : 
i: nif right to manufacture the phonograph and the ~ 
4 wy Graphophone Company the sole right to manu- 
a facture the graphophone. My rights were as- 
‘ 4 _. signed to the Phonograph Works. 
1 3 : “Q. That is, you mean the right to manufae- 
: ture the phonograph was assigned to the 
4 Phonograph Works? <A. Yes. 
4 “Q. How long were those rights to continue? 
% A. In perpetuity.” 182 
. 4 Did you not so testify, and is not that testimony 
a in accordance with the facts? a 
x A. [ don’t remember that testimony. 
2 Q271. Well, isn’t that the fact? | 
= A. I don’t remember that. I have not the con- 
2 i tract here to refresh my memory. e- 
3 N 2272. You are president to-day of the Edison 
te Phonograph Works. Does the Edison Phonograph } 
4 Works to-day claim the right to manufacture phon- : 
a oeraphs and supplies? 
* a A. That question has not come up. | 
~ Ny 273. Didn’t that question come up in a suit 133 ‘ 
: brought by John R. Hardin, receiver of the North | ‘ 
2 American Phonograph Company, as complainant, 
a against the Edison Phonograph Works and Thomas 
ss 3. | A. Edison, yourself, as defendants, in the Court 
~ 4 of Chancery of New Jersey, in the year 1895, and 
did not that suit result in a temporary injunction 
being issued out of the court against both you and 
; the Edison Phonoesraph Works? 
a A. I don’t remember anything about such a suit. | 
~ ee Q274. Don’t you remember that in that suit there \ 
ei was a final injunction, whereby.the Edison Phono- 
i ae 
oO 3 
C i 
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graph Works was enjoined, together with its offi- 
cers and agents, from manufacturing phonograph 
appliances and supplies therefor for use within the 
United States and Canada, for parties other than 
the North American Phonograph Company or its 
receiver, and from selling phonograph appliances 
and supplies therefor to any other person or per- 
sons or corporations for use or sale within the 
United States and Canada, other than the said 
North American Phonograph Company and the 
said receiver, without the written consent of the 
said receiver? . 

A. I don’t remember one thing about such a suit. 
Iam only president in name. I have men to attend 
to the business of the corporation, and I hire law- 
gers to defend it, and all those things are passed 
over to them. I merely append my signature to the 
requisite papers, and I have no recollection of the 
suit at all. I attend to the technical part of the 
business. ; 

Q275. Well, did you authorize your attorneys, 


_ Messrs. Guill & Lum, to aceept service of an in- 


junction in that suit either for yourself or the Edi- 
son Phonograph Works? | 

A. I remember Guild & Lun, but I don’t remem- 
ber any transactions. 

Q276. You remember, do you not, that a standard 
phonograph and a standard graphophone were 
agreed upon shortly after, or about the time of the 
organization of the North American Phonograph 
Company, between the persons interested in the 


phonograph and the persons interested in the 


Graphophone? 

A. I remember that. 

Q277. And you received a model of the stand- 
ard graphophone, did you not? 

A. Yes, sir. 

278. Have you got that to-day? 
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A. I don't know where it is. I don’t know 
whether I haye or not. 

Q279. You furnished a standard phonograph, did 
you not? 

A. Yes, sir. 

Q280. And that was delivered to the American 
Graphophone Company, was it not? 

A. I think it was given to Lippincott. 

Q281. And it was agreed, was it not, between 
you and the North American Phonograph Com- 
pany that no new patented invention of the said 
Ediscn (yourself) assigned or assignable to the 
North American Phonograph Company, should be 
used on or sold with the Phonograph-Grapho- 
phone? 

A. IT remember such a clause. There was a clause 
like that. 

Q282. The Graphophone was styled the Phono- 
egraph-Graphophone, was it not, at that time? 

A. Yes, I think it was. 

Q283. In the agreement of August 1, 1888, be- 
tween you and the North American Phonograph 
Company, was it not agreed that any invention or 
improvement made by the said Edison (yourself), 
within fifteen years from August 1, 1888, to the 
date of the agreement, upon the phonograph as it 
then existed on that date, August 1, 1888, should 
be assigned to the North American Phonograph 
Company ? 

A. There was some clause, but I don’t remember 
the years. , 

284. With the exception of the years, do you 
recollect that that statement Is substantially cor- 


rect? 


A. I think that I was to give the North American 
Company the benefit of the improvements, but how 
long and whether to have all of them or how it was, 
I can’t remember just now. _ . 
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>) 


¥ 190 Q285. But you do recollect that you did agree 
By at that time or _ thereabouts that the 
§ North American Phonograph Company should 
Re : have the benefit of the improvements made by - 
- “as you upon the phonograph? 
a A. I don’t remember whether I gave them ex- 
7” — elusive right to all the improvements. I would » 
% _ have to see the contract to refresh my recollection 
upon that. | 
e ‘ = Q286. You do recollect, however, that they did 
. acquire some right to the improvements? 
A. I think there were some rights given them. 
Q287. What rights, if any, do you recollect were 
a 191 retained by you? 
Sr A. I don’t know. 
c Q288. Are you prepared to deny that, on the 
: Ist day of August, 1888, vou made a contract with 
a the North American Phonograph Company and 
Jesse H. Lippincott, wherein you agreed that 
si “any invention or improvement made by the said 
a ‘ Edison within 15 years from the date hereof upon 
3 the phonograph as it now exists shall be assigned 
‘a to the company without further compensation?” 4 
: | A. I don’t remember that clause; I knew there 
was something like that, but what the nature of 
‘ | ; it was, whether it was exclusive or not, I don’t 
Rs 192 remember. 
4 Q289. What is the difference between a phono- 
Bi , graph and a special phonograph or special extra 
oe for the phonograph? 
. A. Well, a peculiar kind of a funnel would be a 
- yf special extra. 
| Q290. Can you mention any other special ex- 
tra? 
A. That is a good illustration. 
Q291. You are not confined to funnels, are you? 
° A. I only used it as an illustration, a special 
funnel. sw 
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_ Q292. In order to be a special extra, the funnel 
would have to be a special funnel? 

A. Yes, sir. 

Q293. And a special phonograph would be a 
phonograph of what character? 

A. A phonograph with more threads in the 
screw than is usual—a nickel in the slot phone 
graph, the nickel in the slot being extra. 

Q294. That is to say a special phonograph would 
be the usual phonograph with some extra appliance 
attached? 

A. Yes, or there might be a whole phonograph, 
a special one, something out of the way. 

Q295. Now in that contract of August 1, 1888, 
with the North American Phonograph Company 
and Lippincott, did you not agree furthe 
that “anyinvention made by the said Edison within 
15 years from the date hereof relating to a special 
phonograph or special extra for the phonograph 
which is sold as an extra, such as the manufacture 
of duplicate records of music, novels and so forth, 
or any invention by which the use of the phono- 
graph is enlarged or by which it is adapted to 
uses other than those for which it is now available, 
shall be assigned to the compary (the North 
American Phonograpli Company) and the com- 
pany shall pay to the said Edison a royalty of 15 
per cent. computed on the manufacturer’s price to 
the company.” Did you not so agree? 


Mr. Hough: I object to the question and 
to any answer thereto upon the ground that 
no such contract is alleged or pleaded in 
the bill of complaint herein. 


A. I can’t remember the details of the contract 
without refreshing my memory, it is so long ago. 
Q296. Since the organization of the Edison 
Phonograph Company, have -you individually 
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claimed any right to manufacture or to sell phono- 


. graphs or supplies for phonographs? 


Mr. Hough: I object to that question as 
immaterial and irrelevant to the issues in 
this case. 


A. I don’t know whether that question ever came 
up. 

Q297. Have you exercised any such right since 
that time, individually? 

A. I don’t remember that I have or have not. 

Q298. Do you claim to possess any such rights 
to-day? 

A. I haven’t thought anything about the matter, 
and I don’t know whether I do or not. 

Q299. You can’t refer to any contract upon 
which a claim by you to-day for the exercise of 
such rights could rest, can you? 

A. I haven’t looked up any contracts to see. 

Q300. The North American Phonograph Com- 
pany was organized with a view of exploiting and 
introducing commercially the phonograph, was it 
not? 

A. I believe so, yes. 

Q301. And it acquired the necessary rights and 
authority so to do, did it not? 


Mr. Hough: I object to the question as 
leading and calling for a legal conclusion 
which the witness is not competent to an- 
swer. 


A. I don’t know. 

Q302. You conveyed by various contracts your 
rights in the phonographs in such manner that it 
was possible for Jesse H. Lippincott to convey to 
the North American Phonograph Company all 
the rights for the United States and Canada ex- 
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cept the right of manufacture which you had for- 
inerly possessed ? 


Mr. Hough: I object to*that question on 
the ground there is no allegation in the bill 
of complaint regarding any such assign- 
ment or conveyance by this witness, and 
that the question calls for information re- 
garding matters and things which are not 
set forth in the bill of complaint at all. 

Mr. Hicks: Complainant’s counsel mere- 
ly states that such conveyances are fully set 
forth in the complaint, as will be seen by a 
reading thereof. 


A. I don’t know that. 

Q303. You do know this, do you not, that when 
the North American Phonograph Company was or- 
ganized it proceeded to exercise all the rights in 
connection with the sale and use of phonographs 
and supplies which you had formerly exercised 
and possessed? 


Mr. Hough: Objected to on the ground 
that what the North American Phonograph 
Company did or assumed to do is immaterial 
and irrelevant. The question is as to their 
right to do it. 


A. It might be so. There might have been res- 
ervations. I don’t know absolutely, as 1 didn’t 
attend to all the complicated legal documents my- 
self, and therefore I cannot testify absolutely. 

Q304. You did give your attention, however, to 
business transactions, did you not? 

A. Very little 

Q305. Phonographs and supplies were manufac- 
tured at the Edison Phonograph Works, were they 
not? 

A. Yes, sir. 
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Q306. And for the North American Phonograph 
Company? — 

A. We used to manufacture for them, yes. 

Q307. And you were daily at the Edison Phono- 
graph Works, were you not? 

A. I was constantly experimenting, yes, sir. 

Q308. And were president of the company and. 
had full knowledge of its transactions? 

A. I was president, but I had men to attend to 
the business. 

Q309. And had a controlling interest in the 


stock? 


A. Yes, sir. 

Q310. Who did have the active business control 
of the Edison Phonograph Works since the time 
of its organization? 

A. There have been several people in active 
control. . 

Q311. Won’t you give their names in the order 
of service? . 

A. I think the first man was Charles Batchelor, 
then we had a man in the office, I don’t remember 
his name, who used to attend to the business in 
connection with Mr. Batchelor, then afterwards I 
got another man, I don’t remember his name, to 
attend to the business part of it, then the next man 
after that was I think Samuel Insull, and then 
after that Mr. W. E. Gilmore. 

Q312. How long has Mr. Gilmore been in con- 
trol? 

- A. Several years. 

Q313. He was in control in 1896, was he not? 
A. I don’t remember. I can’t remember dates very 
well. 

Q314. Didn’t you give these managers any in- 
structions in regard to their duties when they be- 
came connected with the works? 

A. Very little. 





. ee 


Raymond R. Wile 
Research Library _ 


= 
— iz 
ps 
‘hs 
os 
fe 
ees 
4 : = 
Ti 
i; 
am aa 
ee 
es 
ee . 
a <a 
. aoe 
_ > 
7 
Jaa 
a 
Fe 
’ 3 
. aa 
li 
Abn 
ios: 
: 
ae 
a? ie 
a ag a; 
es 
et ‘ 
* one 
a 
. a 
ai 
Lae 
~ ‘ “a 
= Rae 
oe 
ers 
— Sah 
| fea 3 
= 
a 
» 
: ie 
‘, 
7 
— 
i= 
so 
7h 
a 
ok 
t BL 
= 
a 
ae 
wi 
ag 
- = 
en 
. = 
a 
i 
" 
a 
¥ 
-*, 
— 
—, 
= 
—_ 
f a 
= 
=a 
eit 





Thomas A. Edison. 69 


Q315. Well, to what extent did you give them 


instructions? 

A. Very little. I am not much of a business man. 
We run things rather loose. 

Q316. Didn't you tell them to whom the goods 
were to be sold? 

A. I suppose I did. I suppose they knew them- 
selves. 

Q317. If you told them to whom goods were to 
be-sold, who did you mention? 

A. I don’t remember. 

Q318. Now, did you tell them that they were to 
ship goods except for export to any person or cor- 
poration other than the North American Phono- 
eraph Company until after the North American 
Phonograph Company ceased to do business? 

A. My impression was that after the North 
American Phonograph Company was formed no 
phonographs or phonograph appliances were sold 
to anyone except the North American Phonograph 
Company and for export; that is my impression. 

Q319. In the contract of August 1, 1888, between 
you and the North American Phonograph Company 
and Lippencott, did you not use these words: 
“Whereas, the party of the second part has been 
organized with the view of exploiting and intro- 
ducing commercially the phonograph and has ac- 
quired the necessary rights and authority so to 
do”? . 

A. I don’t remember. I would have to see the 
original contract to be able to absolutely certify 
that that is so. 

Q320. Do you know of any fact which existed at 
the time of the making of that contract which 
would be inconsistent with that statement 

A. I don’t know anything for or against it. I 
lave no recollection. 

*Q321. Before the organization of the North 
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American Phonograph Company, the condition in 
regard to the right to manufacture was this, was 
it not, that the Edison Phonograph Works had 
the exclusive right to manufacture phonographs 
and supplies and to sell the same solely to the Edi- 
son Phonograph Company for the United States 
and Canada; is not that correct? 

A. I don’t know whether it is correct or not. 
I remember we had a little shop before we 
organized the phonograph works, and I don’t know 
whether that shop belonged to the Edison Phono- 
graph Company or whether it belonged to me, or 
how it was, it is so long ago. 

Q322. Now, after the North American Phono- 
graph Company was organized, did not the North 
American Phonograph Company grant to the Edi- 


son Phonograph Works the sole and exclusive right 


te manufacture the phonograph and various de- 
vices ‘and apparatus used in connection therewith, 
and supplies therefor in perpetuity and agree that 
it would not authorize the manufacture thereof 
by others? 

A. I don’t remember whether it was the North 
American or the Edison Phonograph or much about 
it. I would have to see the original contract to 
testify to the fact. 

Q323. When you sold out to the Edison Phono- 
eraph Company at the beginning of these trans- 
actions, you reserved the right to manufacture, and 
sgreed to manufacture for the Edison Phonograph 
Company, did you not? 

A. I think I did, but I am not sure of it. 

Q324. Now, is it not the fact that, subsequently, 
in order to free yourself from the agreement which 
you had made with the Edison Phonograph Com- 
pany to manufacture for it, you entered into an- 
other contract releasing you from that obligation? 

A. Perhaps I did. 
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Q325. You were subpoenaed to produce a con- 
tract dated January 22, 1890, between Edison 
Lhonograph Company, Edison Phonograph Works, 
Thomas A. Edison, Lippincott and the North 
American. Phonograph Company. Now I ask you 
whether that contract between the parties named 
did not absolve and release you of all obligations 
binding on you to manufacture as provided for by 
the agreement of October 28, 1887, between you and 
the Edison Phonograph Company? 


Mr. Hough: I object on the ground that 
the contract as described is not relevant or 


material to the issues in this case. | 


A. I have no recollection of the terms of the 
contract. 

Q326. But you do recollect that you were so ab- 
solved and released? 

A. No, I don’t recollect. I don’t know how it 
was done. ) 

Q327. But no claim has been made upon you for 
a failure on your part to manufacture, has there? 

A. I don’t remember any. 

Q328. No demand has been made upon you for 
manufacture? 

A. I don’t remember any demand. 


Q329. The parties named in the contract of Jan- 


uary 22, 1890, to which I have referred, assented, 
did they not, in their actions to the manufacture 
of phonographs and phonograph supplies by the 
Edison Phonograph Works, as far as you know? 

A. I know we went ahead manufacturing for the 
North American. 

Q330. And none of these parties ever objected? 

A. I don’t remember any objection. 

Q331.When you made your agreement with 
the Edison Phonograph Company transferring 
to the company certain patents.of yours relating 
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to the phonograph and reserving to yourself the 
right to manufacture, did you not also agree to 
transfer and assign to the Edison Phonograph 
Company any new or further inventions relating 
to the phonograph or by means of which the use 
or application thereof might be extended or en- 
larged which you might make within five years 
from October 28, 1887? 


Mr. Hough: Same objection. 


A. I don’t remember that clause in the con- 
tract. It might have been in, but I don’t remember 
it. 

Q332. But you do recollect that you made some 
such agreement? 

A. It sounds natural. 

Q333. On July 17, 1888, or just after the incor- 
poration and organization of the North Ameri- 
can Phonograph Company, was not an agreement 
made between you and the Edison Phonograph 
Company for which you acted as president, to the 
effect that you were absolved from that agreement 
to assign to the Edison Phonograph Company the 
improvements mentioned which you might make 
within five years from October 28, 1887? 


Mr. Hough: I object to any testimony re- 
garding such alleged contract, the same not 
being referred to in the pleadings. 


A. There might have been such a contract; I 
don’t remember it. a 

Q334. And did not the Edison Phonograph Com- 
pany at the same time, and by the same instrument, 
authorize you to sell phonographs and supplies 
therefor manufactured by you to the North Ameri- 
can Phonograph Company? 
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Mr. Hough: Objected to as immaterial 
and irrelevant. 


A. I can’t give the details of contracts without 
seeing them, there have been such a host of con- 
tracts. The lawyers attended to the whole busi- 
ness, and [ can’t remember them. 

Q335. Are you a stockholder in the National 
Phonograph Company? 

A. No, I don’t think I am. 

Q336. Do you know who the stockholders are? 

A. That is their business. 

Q337. I ask you if you know? 

A. I think I do, yes. 

Q338. Who are they? 

A. I refuse to answer. 


Mr. Hicks: I ask that the question be 
certified to the Court. 


Q339. When did you cease to be a stockholder? 

A. I refuse to answer. 

Q340. You were a stockholder at the time of the 
transfer? 

A. I refuse to answer. | 

Q341. Are you at present a director of the Na- 
tional Phonograph Company? 

A. No, sir. 

Q342. Have you ever been a director? 

A. I don’t remember. 

Q343. Or an officer? 

A. I don’t remember; I don’t think I have. 

Q344. Were you connected with the incorpora- 
tion or organization of the National Phonograph 
Company? 

A. No. 

Q345. You did not sign the certificate as a sub- 
scriber? 
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A. I don’t think so. I don’t think I had any-_ 


thing to do with it. 

Q346. Were you consulted about the organiza- 
tion? 
A. I don’t remember. I think Mr. Hayes, the 
lawyer, might have asked for information, the 
lawyer who was doing it. 

Q347. Who paid the expenses of the organiza- 
tion of the National Phonograph Company? 

A. I don’t remember. 

Q348. Did you personally pay anything for that 


purpose? 
A. I don’t remember. 
Q349. Did the Edison Phonograph Works 


pay anything for that purpose? 
A. I don’t remember that. 
Q350. Or the Edison Phonograph Company? 
A. I don’t remember. 
Q351. Have you ever received any dividends or 
profits from the National Phonograph Company? 
A. I refuse to answer. ‘ 


Mr. Hicks: All the questions which the 
witness has refused to answer complain- 
ant’s counsel requests the Examiner to 
certify to the Court. 


Q352. You are familiar and were, were you 
not, with the plan and method by which the North 
American Phonograph Company undertook to ex 
ploit and introduce commercially within the United 
States phonographs and supplies therefor? 

A. Yes, I knew the general plan. 

Q353. Will you state as fully as you can what 
the general plan was? 

A. To sell territorial rights and form local com- 
panies and make money for the North American 
by the selling of territorial rights to these compa- 
nies. ~ # 
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Q554. A great many of these local companics 


were formed, were they not? 


A. Yes, sir. 

(355. The New England Phonograph Company 
was formed for New England, was it not? 

A. Yes, sir. 

Q356. Within the State of New York, there was 
the Metropolitan Phonograph Company and the 
New York Phonograph Company originally, was 
there not? 

A. Yes, sir. 

Q357. Do you know with w.om the North Amer- 
ican Phonograph Company dealt in the State of 
New York? 

A. No. 

Q358. Wasn’t it the policy and the business 
method of the North American Phonograph Com- 
pany to deal with these local companies? 

A. That is the policy I understood. 

Q359. As you understand it, the New England 
Phonograph Company would be the company with 
which the North American Phonograph Company 
dealt in New England? 

A. That is my understanding of it. 

Q360. Would it deal with any other company 
in New England? 

A. Well, I don’t know. As soon as Mr. Lippin- 
cott got working his company, I never could get 
any information. 

Q361. But you were president of the North 
American Phonograph Company, were you not? 

A. After the thing was defunct, practically, Mr. 
Bush put me in as president. 

Q362. Do you remember the date when you be- 
came president? 

A. No. 

Q363. Do you remember how long a time inter- 
ened between the time when.you became presi- 
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dent and the time when the company went into 
the hands of a receiver? 

A. No, I don’t remember that. I remember that 
they put me in as president and we tried to do 
business, but it was no go, and the result was that 
Mr. Bush put it in the hands of a receiver. 

Q364. You were president for at least a year 
before that time, weren't you? 

A. I can’t remember, but I should say a year. 

Q365. And during that year, you, as president 
of the North American Phonograph Company, en- 
tered into contracts with the local companies 
whereby the North American Phonograph Com- 
pany obtained the right for a period of two years 
to do business within the territory of the local 
companies; was not that the policy? 

A. Yes, I remember that they were not doing 
anything and we thought we would see if we 
couldn’t do something ourselves, so there was a 
contract drawn up by which the local compznies 
were to give us the right to sell in that territory, 
but we couldn’t make it go and things got in bad 
shape, Mr. Lippincott, I think, died, and the com- 
pany was overwhelmingly in debt and Mr. Bush 
put it in the hands of a receiver. 

Q366. You got the right to sell phonographs and 
supplies; that is what you refer to? 

A. Phonographs and phonograph supplies, 

Q367. Those phonographs and phonograph sup 
plies embodied your inventions, did they not? 

A. Yes. 

Q368. Do you remember the contract which you 
have termed the “Rounding up agreement of Oc- 
tober 12, 1888”? 

A. No, I don’t remember it. 

Q369. You remember the organization of the 


_ New England Phonograph Company, do you not? 
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A. No, I remember that there was a company 
formed. 

Q370. And you remember that there was a com- 
pany formed named the Metropolitan Phonograph 
Company ? 

A. Yes, sir. 

Q371. For the purpose of refreshing your recol- 
lection, I read this language to you and ask you 
if it does not state the fact, and if you have not 
previously testified in another suit to the same 
effect: 


“Q. I call your attention to an agreement 
between the North American Phonograph 
Company and the Metropolitan Phonograph 
Company of October 12, 1888, and to the agree- 
ment also in evidence between yourself, the 
Edison Phonograph Company, the Edison 
Phonograph Works, the North American 
Phonograph Company and Lippencott, dated 
October 12, 1888. What was the occasion for 
this second agreement to which I have called 
your attention? A. It is what might be called 
a ‘rounding up’ contract for the purpose of 
getting all the rights together so that good title 
could be transferred to the two subsidiary cor- 
porations that were desirous of acquiring the 
right to do the business, namely, the Metro- 
politan Phonograph Company and the New 
England Phonograph Company. 

“Q. What was the occasion of this contract; 
why was it considered necessary? <A. On ac- 
count of the conditions upon which Mr. Lip 
pincott bought out the phonograph business. 
He bought the whole of the stock of the Edi- 
son Phonograph Company from the stockhold- 
ers, putting up the stock as collateral for de 
ferred payments which were to be made, and 
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the New England Company and the Metro- 
politan Phonograph Company wanted to make 
their title independent of any contingency 
which might arise whereby in the future Mr. 
Lippincott would fail to pay for the stock 
which was held as collateral for the payment 
and thereby defeat their rights which they 
were about to pay for.” 


Do you not recollect that such were the facts? 


Mr. Hough: I object to this question as 
calling for the contents of a document 
which, although pleaded, has not yet been 
proved. 


A. No, I don’t recollect that such was the fact, 
but something like that was the fact, although 
until I looked over the contracts I couldn’t testify 
that that was the absolute fact. . 

Q372. You remember that you testified in the 
suit of the American Graphophone Company 
against the Edison Phonograph Works at your lab- 
oratory, do you not? 

A. No, I don’t remember. Very probably I did, 
but I don’t remember. 

Q373. You won’t deny, will you, that on Octo- 
ber 12, 1888, you signed a contract between the 
parties named individually and as president for the 
Edison Phonograph Company and as president of 
the Edison Phonograph Works? 

A. I cannot say as to the date, but I know I have 
signed such contracts as that, I think a dozen of 
them. 

Q374. And Mr. Lippincott signed for the North 
American Phonograph Company? 

A. I have seen contracts with his name on them 
which I have signed, and which the works have 
signed—what particular contracts, I can’t re- 
member. - 9 
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Thomas A. Edison. 79 


Q375. You are a stockholder in the North Amer- 
ican Phonograph Company, are you not? 

A. I think I was; I think Mr. Lippincott gave 
me some after a while, after its formation, several 
months after. 

Q376. Will you state, if you can, what stock you 
held in the North American Phonograph Company 
at all or any times? 

A. I don’t remember the amount, but I know 
hé"gave me some shares. 

Q377. How is it that you came to be dicated pres- 
ident of the company? 

A. Well, Mr. Bush attended to that. 

Q378. Mr. Bush was a lawyer? 

A. Mr. Bush was the counsel of the company 
and was Lippincott’s counsel, and had sole charge 
of the company. 

Q379. Do you remember that on October 10, 
1888, a contract was made between you, the Edison 
Phonograph Works, throvgh you as president, the 


North American Phonograph Company and Jesse 


H. Lippincott, whereby the two agreements dated 
August 1, 1888, previously referred to on this ex- 
amination, the one being between you, the North 


‘American Phonograph Company and Lippincott, 


and the other being between the North American 
Phonograph Company, Lippincott and the Edison 
Phonograph Works, were amended in the follow- 
ing particulars; the first by changing the words of 
the contract “the said Edison is also to have the 
exclusive right in perpetuity to manufacture phon- 
ographs and all supplies therefor for export” so 
that it should read, “the Edison Phonograph Works 
shall, without further consideration, have the ex- 
clusive right in perpetuity to manufacture phono- 
eraphs and all supplies therefor for export”? 
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Mr. Hough: Note my objection to the 
question as referring to a contract which is 
not material to the issues in this case and 
not pleaded. 


A. I know there were a lot of contracts, but I 
can’t remember the contents. 

Q380. And in like manner you don’t recollect 
that the second of said contracts was changed as 
follows: “The party of the second part is to be 
allowed and contemplates the manufacturing of 


_ phonographs for export” so as to read “the party 


239 


240 


of the second part is, without further considera- 
tion, to have the exclusive right in perpetuity to 


_ manufacture phonographs and all supplies therefor 


for export”? 

A, The same answer as to the other question. 

Q381. You do recollect, however, do you not, 
that the Edison Phonograph Works succeeded you 
in the exclusive right to manufacture phonographs 
and all supplies therefor for export? 

A. That is my impression; I am not sure though. 

Q382. And you do recollect, do you not, that the 
Edison Phonograph Works did contemplate and 
did manufacture phonographs and supplies there- 
for for export? 

A. They have manufactured supplies and phon- 
ographs for export ever since they have been or- 
ganized. 

Q383. And you don’t recollect that the Edison 
Phonograph Works paid any further considera- 
tion for that right except the stock which it issued 
to you? 

A. No, I don’t remember. 

Q384. Have you knowledge of any fact which 
would be inconsistent with an agreement between 
you and the Edison Phonograph Works and the 
North American Phonograph Company and Lip- 
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pineott to the effect stated in my last previous 241 
questions? 
A. I think there was such an agreement, but as ; 
| to the exact nature of it, I can’t testify. 
zn Q385. Do you remember a suit brought in the 
Court of Chancery, New Jersey, by John R. Har- : 
din, receiver of the North American Phonograph . 
Company against you or against you and_ the 
Edison Phonograph Company or either you or ’ 
a the’ Edison Phonograph Company to compel the 
conveyance by you of the patents which had been 
issued to you in the United States for inventions 
relating to the phonographs? 
Mr. Hough: Objected to as immaterial 242 
= and irrelevant. 
A. I remember going to New York to a court 
room and testifying in a case, but I don’t just re- 
member now what the case was about. 
Q386. Well, don’t you remember that an effort 
w was made to compel you to turn over title to these 
phonograph patents? 
: A. I did not attend to those matters. Judge / 
a Hayes attended to all those things. 
Mg Q387. Is that the best answer that you can give 
- ae to the question? 
o 7 e A. Yes, sir. 943 
‘s Q388. You can refresh your recollection in re- 
3 gard to that too, can you not? 
e.4 A. I don’t remember it; I did what Mr. Hayes 
= a told me to do. 
~ a Q389. Haven’t you any means of refreshing your 
= 4 recollection in regard to this matter, and in re- 
& gard to other matters concerning which I have : 
Be asked you questions? 
y 4 A. Yes, if I could find the original contracts 
~ a and take a couple of days off. It is a good many 
2 years ago, and a good many- things have passed 
a6hC<C 
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through my head since then. I don’t carry those 
things in my head, and never did. I have always 
depended upon the business men and lawyers to 
look after those matters. 

Q390. You will make the best effort you can be- 
tween now and the next hearing, will you? 

A. I will search the laboratory to see what we 
have got. 

Q391. And will get from your counsel such 
papers as may be necessary? 

A. I guess my counsel will see about that. 

Q392. What knowledge have you in regard to 
the papers, documents and records which formerly 
belonged to the North American Phonograph 
Company? 

A. I have no knowledge of them. 

Q393. When the assets of the North American 
Phonograph Company were sold at public auc- 
tion, Howard W. Hayes made a bid in your name 
for the assets, did he not? 

A. I believe so. 

Q394. He was authorized by you so to do, was 


he not? 


A. If I remember right, he was. 

Q395. And you paid for the assets, did you not? 

A. Yes, I suppose I did, some of them. 

Q396. All the assets of the North American 
Phonograph Company were paid for by Howard 
W. Hayes, in your name, were they not? 

A. I don’t think so. 

Q397. Well, do you know of any that were not 
paid for by him for you? 

A. I know he didn’t bid for all of them on my 
account. I was after the patents. 

Q398. What else? 

A. That is all. 

Q399. What instructions did you give to Mr. 


Hayes? = + 
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A. I don’t remember now, it is so long ago, 
but I wanted the patents. 

Q400. Were the patents conveyed to you after 
the sale? 

A. I don’t remember that. It was a complicated 
arrangement, a whole lot of contracts and papers, 
and I don’t remember anything about it. 

Q401. And although you were after the patents 
and although you instructed Mr. Hayes to bid for 
the patents for you, and although you paid the 
consideration therefor, still you don’t remember 
whether the patents were transferred to you or 
not? 

A. Well, I suppose I got them. I have never 
looked at the papers. I don’t read the contracts. 
I depend upon my lawyer. 

Q302. But they were transferred im your in- 
terest, at any rate, were they not? 

A. Yes, I think they were, some of them. 

Q403. Well, they were not separated at all, were 
they? There wasn’t any division made of the 
patents? 

A. I don’t know whether they were transferred 
to me or whether I bought them or whether another 
company bought them or anything about it just 
at this present moment. I haven’t refreshed my 
recollection to know how the legal transaction 
was carried out. There was some legal business 
about it which I never could understand. 

Q404. At any rate, Mr. Hayes was authorized 
to bid for you? 

A. He was authorized to bid for some portions 
of the assets of the North American Phonograph 
Company. 

Q405. And what you were after were the 
patents? | 

A. Yes, sir. 
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a 250  Q406. Were you present at the sale, Mr. Edison? | 
“a | A. I think I was. | 
| a Q407. Howard W. Hayes was there? 
a A. I think so. I have a very indistinct recollec- | : 
ae tion about that sale. 
a | - Q408. Prior to this sale didn’t you assign to 
7 the National Phonograph Company certain claims _ 
which you thought you had against the North 
9 seas American Phonograph Company? 
; A. I don’t remember, but I might have done it. 
a Mr. Hayes did the whole business. 
E Q409. How much money did you pay in con- 
| sideration of the property which you bought at 
= 251 this sale? 
og | A. I don’t remember it now. 
i Q410. Was it a large sum? 
f. A. No, Ldon’t think so, I remember that there 
a were some bonds. The North American Company 
a4 owed the Phonograph Works a large amount of 
‘| money and they couldn’t pay and they issued bonds, 
aa and I loaned the Phonograph Works money and | 
2 took the bonds, and then they went in the hands | 
4 of a receiver and they repudiated the whole busi- .¢ 
= ; ness, and the bonds were used to buy some of the 
-_ . assets of the North American Phonograph Com- . 
ae pany. 
x 952 Q411. Now, isn’t is a fact, that although the 
4 : bids were made by Mr. Hayes in your name, and 
4 although money was paid by you, as testified, the 
q receiver actually made bills of sale of the assets 
te of the North American Phonograph Company to 
E the National Phonograph Company and to Freder- 
ick T. Ott? 
. A. No, I don’t remember how Mr. Hayes did 
A it. ‘ 
“a ; Q412. Didn't Mr. Ott receive a transfer of the 
se rights of the North American Phonograph Com- 
E ee 
: ° I 
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aq pany in the contracts which that Company had 268 
‘a made with the various local companies? 
q A. I don’t remember anything about it. 
"3 4 Q413. You know Mr. Ott, do you not? 
vr * A. Yes, sir. 
. Q414. What do you know about him? 
a ~< A. He is superintendent of the precision room of 
4 the laboratory. 
4 Q415. That is your personal laboratory? 
~ 3 “A. My personal laboratory, yes, sir. 
a Q416. How long has he been. employed by you? 
4 . A. I think about 25 years. 
a -, Q417. He is still in your employ? 
a A. Yes. 264 
So s Q418. Now doesn’t he hold, to your knowledge, 
4 a transfer of the rights of the North American 
me Phonograph Company in its contracts with the 
3 | local phonograph companies? 
a A. I don’t know. 
= ES. Q419. What position did Mr. Ott hold in your ; 
¥ ae personal laboratory at the time of this sale? 
w ee A. Superintendent of precision room. 
i + Q420. Has Mr. Ott an interest in the business 
=: or is he paid a salary? 
4 A. He is paid a salary and I gave him stock in 
rs e different concerns. 
3 Q421. Do you know whether he has any other 955 
& means besides those which vou mentioned? 
& A. He is fairly well off. | 
Bes Q422. By that von mean what? 
ire 3 A. Well, I don’t know. 
a 4 Q423. Were you connected with the National 
3 Phonograph Company at the time of this sale? 
2 A. I don’t think so. I don’t recollect that I 
a . Was ever an officer of the company. 
~ 4 Q424. Don’t you know whether you’ were or 
nad 4 not? ay 
3 A. No, I do not. x 
a 
: : 
- 4 
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Q425. Does anybody hold stock in the National 
Phonograph Company in trust for you? 

A. No. 

Q426. Does any corporation hold stock in the 
National Phonograph Company in which you were 
interested ? 

A. No. 

Q427. Does the Edison Phonograph Company 
own stock in the National Phonograph Company? 

A. No, not that I am aware of. 

Q428. Or the Edison Phonograph Works? 

A. No,.sir, not that I am aware of. 

Q429. Mr. Ott was not present at that sale, 
was he? 

A. I-don’t remember. 

Q430. Mr. Hayes was there as your counsel or 
agent? 

A. T don’t remember that. 

Q431. Now, isn’t it a fact that with the excep- 
tion of the rights of the North American Phono- 
graph Company in its contracts with the local 
companies, all the other assets of the North Ameri- 
can Phonograph Company were transferred by a 
bill of sale to the National Phonograph Company? 

A. I don’t know how Mr. Hayes did it. | 

Q432. The National Phonograph Company, how- 
ever, came into possession of those assets, did it 
not? ; 

A. It came into possession of some assets, I don’t 
know what particular assets. 

0433. Did the National Phonograph Works come 
into possession of any of them? 

A. I don’t remember any. : 

Q434. Weren't any of them turned over by the 
National Phonograph Company to the Works for 
repair? 

A. There might have hean something of that kind, 
but I don’t remember it. 
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Q435. On the 2nd day of April, 1900, did not 
the Edison Phonograph Company, of which you are 
president, make a contract with the National Phon- 
ograph Company, of which Mr. William E. Gill- 
more was then president, whereby the Edison Phon- 
ograph Company licensed the National Phonograph 
Company to use and yend phonographs and other 
devices described in certain letters patent of the 
United States issned to you and mentioned in the 
contract during the life of the said patents? 

A. I have no reason to think they did not. Me. 
Hayes attended to that matter, but I lave no re- 
collection of it. 

Q436. That contract has not been lost or de- 
stroyed, has it? 

A. I don’t know. 

Q437. Will you produce it at the next hearing 
without being subpewnaed specially? 

‘A. If my connsel, Mr. Haves, says that I shall 
produce it I will, if I can find it. 

~Q4388. Now, it is the fact, is it not, that the Na- 
tional Phonograph Company from the very time of 
its organization and continuously thereafter used 
and vended the inventions deseribed in the letters 
patent of the United States issued to you relating 
to the phonograph? 

A. They have used the letters patent, some of 
them. 

0439. And that they did that with the license of 
the Edison Phonograph Company? 

A. Well, I don’t remember that they ever had 
the license, but if vou sav so, IT have no reason to 
doubt it, althongh TI have no recollection of the 
transfer being made. Mr. Hayes attended to those 
matters. 

Q440. But isn’t it the fact that, although there 
was no transfer till April 2, 1900, no formal written 
license, nevertheless, hefore that date, the Natianat 
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e a 88 Thomas A. Edison. 
“le 262 Phonograph Company sold such phonographs un- 
Be | der the verbal license of the Edison Phonograph | 
ee: Cormipany ? 
: ‘= A. I don’t remember any verbal license and 1 
‘st ae can’t remember the date. | 
og Q441. Well, they did it with the knowledge of 
| iad , the Edison Phonograph Company, didn’t they? a 
B A. I don’t remember the dates, and I don’t re- 
yy member the transactions. All those matters were 
s =: a2 | _ attended to by Mr. Haves. 
an (442. Now, don’t vou remember that in the con- 
q tract this language was used and that it expressed 
.. | the fact: “Whereas, the party of the second part, 
A 963 the National Phonograph Company has, since its 
> a organization, used and vended the inventions de- | 
=. scribed in said letters patent under the license of | 
a | the party of the first part, although said license 
| | heretofore has not been formally expressed in writ- 
= ing”? Does not that state what actually took place 
ay prior to the making of this formal written con- * 
~ a tract? 
2 A. I don’t remember the transfer. It 1s new to 
a . me. I suppose it might have been made in the + 
4 course of business to set things legally right, but | 
4 I have no recollection of it. 
i =. | Q443. That is what the National Phonograph 
\ a! ; By: | 264 Company is doing to-day, 18 it not? 
; 3 A. They are selling phonographs, ves. | 
3 Q444. Made under your patents? : | 
% A. They might be under some of them. _ | 
ja ‘ Q445. There is no one of the patents of the 
é a United States issued to vou which the National 
3 Phonograph Company is not at liberty to use so far 
" as vou or the Edison Phonograph Company or the 
a = Edison Phonograph Works are concerned, is not 
“ A, am that true? 
- : A. My impression is that thev haven’t any right 
to my inventions in the phonograph that T get up 
=" 
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now, and I don’t know how far back either, I don’t 
remember. . 

Q446. Their right would be confined, then, to the 
right conveyed by the written contract of April 2, 
1900? 

A. I don’t know. 

(447. Have you ever made a transfer of any of 
your patents to the National Phonograph Com- 
pany? 

“A. I don’t remember. I might have done so, but 
I don’t remember it. Mr. Hayes attends to all 
those matters. 

Q448. In looking over the list of patents issued 
to you, I notice that some were issued to the Edi- 
son Phonograph Company, as your assignee, and 
that others have been issued to you individually. 
Was there any point of time at which you ceased or 


caused letters patent for your inventions to be is- 


sued to the Edison Phonograph Company? 


Mr. Hough: I object to the question as 
immaterial and irrelevant. 


A. I don’t know. I don’t remember it. 

Q449, Do you remember that, on July 30, 1889, 
a contract was made between you and Mr. Lippen- 
ecott by which vou agreed to assign whenever re- 
quested your inventions and improvements relat- 
ing to phonographs between the dates of July 17, 
1888, and August 1, 1888, in order that the rights 
of the North American Phonograph Company to 
your patents for inventions relating to the phono- 
graph might be made complete? 

A. I don’t remember it. 

Q450. You can refresh your recollection by refer- 
ting to your papers and seeing whether you have 
the original contract or a copy, can you not? 

A. That is kind of a legal contract. I wouldn't 
know anything about that.- There was a whel» 
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mixed up mess of contracts without end, and I 
don’t remember anything about them. It was all in 
the hands of the lawyers. 

Q451. Messrs. Dyer & Seely have acted for you, 
have they not, in reference to phonographs? 

A. They have, in reference to phonograph pat- 
ents. 

Q452. And phonovraph litigation? 

A. Well, I don’t remember that. 1 know they 
have taken out all the phonograph patents. Pos- 
sibly they might have been in some of the litigation, 
but I don’t recall it to mind just now. 

455. Who is in control of the Edison Phono- 
graph Works? Has it any responsible head? 

A. I suppose I am. 

Q454. And weren't you the responsible head of 
the Edison Phonograph Works in July, 1895? 

A. Well, IT have been the responsible head of 
that place ever since it started. 

Q455. Now, didn’t you authorize Richard N. 
Dyer, of the firm of Dyer & Seely, to write a letter 
or to notifv John Kh. Hardin, receiver of the North 
American Phonograph Company, to the follow- 
ing effect, as stated by him (Mr. Dyer) in a notice 
to Mr. Hardin: “On behalf of the Edison Phono- 
graph Works, I beg to notify you that that com- 
pany proposes to manufacture phonographs- and 
sell them to the public generally. I give you this 
notice, so that vou muy take proper proceedings 
to try the question of the right of the company to 
do its business under the present condition of af- 
fairs. If you decide to ask the court for a restrain- 
ing order, I would like to be heard upon that ques- 
tion, and will hold myself to appear before the 
court at anv time. Our Newark counsel, Mr. PF. H. 
Lum, will aecept service for the company”? 
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Mr. Hough: Objected to as immaterial 
and irrelevant to the issues against the de- 
fendant | represent. 


A. I have no recollection whatever of that. 
Q456. Didn't you authorize Mr. Dyer to act for 
the Edison Phonugraph Works in the premises? 
A. | don’t remember it. 
Q457. Did he have authority to act? 
_.4. He might have had. 1 don't know. 
Q4ds. If he had authority, didn’t he get it from 
you? 


A. No, I don’t think su. He might have gotten 


it from. Mr. Gilmore. 

Q459. Is Mr. Gilmore connected with the Edison 
Phonograph Works? . 

A. Yes, sir; he runs the works as well as the 
National Phonograph Company. 

(460. Then the Edison Works and the National 
Phonograph Company are run by the same per- 
sons, William EK. Gilmore? | 

A. Yes, sir. 

Q461. The Edison Phonograph Works does the 
manufacturing and the National Phonoyraph 
Company does the selling? 

A. The Edison Phonograph Works manufactures 
for the National Phonograph Company. 

Q462. They have their offices in the same build- 
ing at Orange, New Jersey? | 

A. Yes, sir. 

Q463. Their office forces are in the same building, 
are they not? 

A. Yes, sir. 

Q464. The same persons serve the National Phon- 

“ograph Company that serve the Edison Phon- 
ograph Works, do they not? 

A. Nod, there is a separate clerical force. 

Q465. But Mr. Gilmore represents both? 
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A. Yes, as manager. 

(466. Is he the only one? 

A. Yes. 

Q467. When did Mr. Gilmore come into the em- 
ployment of the Edison Phonograph Works? 

A. I don’t remember, but it is five or six years 
ago. 

Q468. It was before the National Phonograph 
Company was organized, was it not? 

A. Yes, sir; [ think it was. 

(469. Is there anybody else employed by the Na- 
tional Phonograph Company that was employed 
by you or the Edison Phonograph Company, or the 
Edison Phonograph Works before its organization”? 

A. Mr. Haves and Mr. Dyer were the only ones 
that I remember. 

Q470. The counsel? 

A. Yes. 

Q471. That is the same counsel represents the 
National Phonograph Company and the Edison 
Phonograph Works? 

A. Yes, sir. 

Q472. Mr. Randolph is connected with the Edison 
Phonoeraph Works, is he not? 

A. I think he is. 

Q473. Isn’t he also connected with the National] 
Phonograph Company? 

A. I think so, ves, sir. 

Q474. John F. Randolph is his name, is it not? 


A. Yes. 
Q475. Now, isn’t there some other person like Mr. 


Randolph or Mr. Gilmore who is connected with 
both companies? 


A. Yes. si 
Q476. Who? 

A. I think the chief bookkeeper. 
Q477. What is his name? - 


' A. Westee- - 
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Q478. Anyone else? | 277 


A. I don’t remember. There may be one or two 


other clerks. 


Q479. Now, it is a fact, is it not, that about July, 
1895, the Edison Phonograph Works did start to 


sell phonographs and supplies therefor to the pub- 


lic generally? 

A. I think there was a time that they did, al- 
though I am not sure about that. 

Q480. And don’t you remember that shortly there- 
after they stopped doing it? 

A. My impression is that the receiver wouldn’t 
let the phonograph works sell phonographs until 
he got through, and when the concern was wound 978 
up I don’t know whether there was an ad interim 
time when the Phonograph Works sold to the pub- 
lic or not. 

Adjourned to Monday, December 8, 1902, at 11 
A. M. 


New York, December 8, 1902. 
Met pursuant to adjournment. 
Present: Counsel as before. 


279 





THOMAS A. EDISON, resumes the stand: 
Direct-examination continued, by Mr. Hicks: 


Q481. I show you a subpeena dated July 16, 1902, 
and ask you if that is the copy served upon you in 
July, 1902? 

A. I don’t know; it looks like it. 

Q482. This is the list referred to by you in your 
testimony and used in making the search by Mr. 
Randolph, to which you referred, is it not? 
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= 280 A. I referred to a list made up by Judge Hayes 
a from a subpena, and used by Mr. Randolph in 
‘a making the search for the contracts. Whether 
S 8 that is a copy, I don’t know, because I never saw 
a the list. 
3 7 Q483. You saw the subpena, however? 
‘4 ' A. Yes, sir. 
a Q484. To whom did you give the subpoena? 
. 4 | A. Judge Hayes. I sent it to Judge Hayes. I 
_ 4 ‘ didn’t read it. 
4 Q485. Judge Hayes was then absent in Europe; 
a : to what individual did you give it? 
a A. I sent it to his office—the July subpoena. 
9 a asl It is admitted that the instrument just 
a handed Mr. Hicks by Mr. Martin, purport- 
By ing to be a copy subpeena issuing out of this 
© & court on the 16th day of July, 1902, in this 
eS case, is the instrument sent by the witness 
J 3 to the office of Judge Hayes on or about the 
~ a date of its issuance. : 
B The document referred to in the admission 
a . of defendant’s counsel is offered in evidence 
a and is marked “Complainant’s Exhibit 2, 
2 December 8, 1902, J. A. S., Ex’r.” 
C a Q486. At the time of your examination last 
: a 9gq Thursday, your counsel, Mr. Martin, had, did he 
'. not, a copy of the subpcena served upon you Novem- 
a ber 29, 1902? 
a | A. I don’t know. 
= 3 ‘ _Q487. Didn’t he show you a copy? 
4 A. I don’t remember what he did. 
“i Q488. Did he tell you that he had a copy? 
a A. I don’t remember that he did. 
“a Q489. Do you remember that he did not? 
S 4 , A. I don’t remember either way. 
a Q4190. Did Mr. Guild of Guild & Martin, inform 
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you that he, as your counsel, had a copy of that 
subpena? | 

A. I don’t know Mr. Guild, and I received no 
communication from him. 

Q491. You know that he is your attorney and 
counsel, do you not? 

A. I know that Mr. Hayes is sick with typhoid 
fever and that he has engaged somebody to help 
me out until he recovers and I suppose that Mr. 
<rmild and Mr. Martin are his representatives here 
to attend to my affairs in his absence. 

Q492. And Mr. Hayes engaged Messrs. Guild & 
Martin before he became sick, didn’t he? 

A. I don’t know. I look to Mr. Hayes to take 
care of this case, but he has got the typhoid fever 
and he cannot attend to it, and I suppose he is 
appointing other people to look after it. 


Mr. Hicks: Will you admit that Mr. 
Martin had a copy of that subpeena at the 
last hearing? 

Mr. Hough: Certainly I will. 


Q493. I refer you to your answer to Q126. Will 
you state what was the cause of your falling out 
with the person there mentioned? 


Mr. Hough: I object to that question as 
improper and tending to search into the pri- 
vate affairs of Mr. Edison and his counsel, 
and as irrelevant to the issues in this case. 


A. I refuse to answer. 

Q494. Was not the cause of your falling out with 
Mr. Tomlinson the negotiations between you and 
Mr. Lippencott? 


; Mr. Hough:’ I make the same objection 
to that inquiry. 


A. I refuse to answer. 
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96 Thomas A. Edison. 


286 Q495. Did not Mr. Tomlinson make a profit out 
of that transaction? 


Mr. Hough: Same objection. 
A. Same answer. 


Mr. Hicks requests the Examiner to cer- 
tify the last three questions to the court. 

Mr. Hicks: The witness has testified, 
in his answers to questions 150 and 151, 
that a search was made by Mr. Randolph 
with instructions to report to Mr. Hayes. 
Complainant’s counsel, therefore, inquires 
of defendant’s counsel whether Mr. Ran- 

287 dolph reported to Mr. Hayes, and whether 
he turned over to Mr. Hayes any of the doc- 
uments mentioned in the list? 

Mr. Hough: Do you make that inquiry 
of me? 

Mr. Hicks: Well, Mr. Pelzer is here from 
Mr. Hayes’ office. Mr. Martin is also here 
who the witness has testified is now acting 
at the request of Judge Hayes. 

Mr. Hough: Mr. Hough states that he is 
informed by the representatives of Mr. 
Hayes that all documents discovered in Mr. 
Hayes’ office as the result of Mr. Randolph’s 


288 inquiry, have been handed to Mr. Martin 


‘“ who is now present, and likewise that all 
other instruments called for by the 
subpenas herein, discovered by Mr. 
Randolph anywhere else outside of Mr. 
Hayes’ office, have likewise been handed to 
Mr. Martin. Mr. Martin, have you brought 
with you the papers? 

Mr. Martin: I have brought all those 
with me which were furnished to Mr. Hayes’ 
office (handing papers to Mr. Hough.) 
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Thomas A. Edison. 97 
Mr. Hicks: Will you state, in addition, 


Mr. Hough, whether the papers which you 
have received from Mr. Martin are all that 
were received by Mr. Haves’ office. 

Mr. Hough: I am so informed, with the 
resultthat the papers just now handed to me 
by Mr. Martin represent the entire fruits 
of the search made pursuant to these sub- 
peenas both by Mr. Randolph and by the 
representative of Mr. Haves at Mr. Ran- 
dolph’s request. I hand vou six documents 
(handing papers to Mr. Hicks). 

Mr. Hicks: Complainant offers in evi- 
dence the agreement of June 28, 1888, be- 
tween Thomas A. Edison and Jesse H. Lip- 
pencott. | 

Mr. Hough: Defendant objects to this 
instrument without further proof. It is 
not acknowledged. The instrument is pro- 
duced by Mr. Edison, and vou will have to 
prove it in the usual way. 


= 


Q496. I show you one of the documents handed 
to defendant’s counsel hy Mr. Martin, and ask you 
whether this document has not been in your posses- 
sion. It is dated June 28, 1888? 

A. I don’t know. My bookkeeper has been hunt- 
ing the laboratory for documents called for in your 
list, which was furnished by Mr. Haves. This 
morning he told me that he had found some and 
had sent them over to Mr. Haves’ office. Whether 
this is one of them, T don’t know. | : 


Mr. Hough: I admit that this was one of 
the documents furnished as set forth in mv 
statement. 
Mr. Hicks: Do vou admit that this docu- 
ment came from the possession of the wit- 
a ness? < dei 
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98 Thomas A. Edison. 


_Mr. Hough: If vou make that difference 

~ between Mr. Hayes’ office and the possession 

of the witness, I will have to inquire. Hav- 

ing made inquiry, I admit that this instru- 

ment came from the laboratory of the wit- 
ness. 


Q497. I ask you now to look at the instrument 
and state whether it is not the signature of Jesse 
H. Lippincott at the end thereof? 

oA. I think that is Jesse H. Lippincott’s signa- 
ture. 

Q498. Did not you sign a similar instrument 
and deliver it to Myr. Lippincott? 

A. I don’t remember. 

Q499. Will you look at the contents of the in- 
strument and state whether vou do not recollect 
having made an agreement with Mr, Lippincott 
to that effect? 

A. I think a contract was made something like 
this with Mr. Lippincott. Whether that is the 
contract, I don’t know. 


Mr. Hicks: The contract is offered in 
evidence. 

Mr. Hough: Defendant objects to the 
contract as not sufficiently proven and as 
immaterial and irrelevant. 

The paper referred to is marked “Com- 

\ plainant’s Exhibit 3, December 8, 1902, J. 
A. 8., Ex’r.” 


—Q500. IT show you an agreement dated October 
28, 1887, and signed Thomas A. Edison and Edi- 
son Phonograph Company by Thomas A. Edison, 
President, and ask vou whether this is not the 
agreement executed on that date between vou and 
the Edison Phonograph Company, and if the signa- 
tures at the end thereof were not made by you? 
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Thomas A. Edison. 99 


A. Yes, both signatures are mine, and the con- 
tract was made by me and the Edison Phonograph 
Company. 


The paper referred to is offered in evi- 
dence by complainant's counsel and_ is 
marked Complainant’s Exhibit 4, Dec. 8, 
1902, J. A. S., Ex’r. 


Q501. I show you an agreement dated May 12, 
sss, between Thomas A. Edison and the Edison 
Phonograph Works, and put the same question to 
you in regard to this agreement? 

A. That is my signature in both cases. 

Q. That was execeuted by you individually and 
on behalf of the Edison Phonograph Works? 

A. Yes. 

Q503, At that date? 

A. Yes. 


The paper referred to is offered in evi- 
dence and is marked “Complainant’s Exhibit 
db, Dec. 8, 1902, J. A. S., Ex'r.” 


Q504. I show you an agreement dated October 10, 
1888, and ask vou if you did not execute the agree- 
ment on that date and sign the same individually 
as president of the Edison Phonograph Works? 

A. I did. 

Q505. The agreement is signed also by Jesse H. 
Lippincott individually and Jesse H. Lippincott, 
president of the North American Phonograph Com- 
pany, is it not? 

A. Yes. 


~The paper referred to is offered in evi- 
dence by complainant’s counsel and is 
marked “Complainant’s Exhibit 6, Dec. 8, 
1902, J. A. 8., Bx’r.” 

Objected to by Mr. Hough on the ground 
that the execution bv the North American 
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100 Thomas A. Edison. 


Phonograph Company is not proven and 


cannot be by this witness. 


(006. Jesse H. Lippincott was president of the 
North American Phonograph Company, was he 
not? 

A. I suppose he was. 

Q507. You dealt with him as president of the 
North American Phonograph Company, did you 
not? 

A. Both ways, individually: and as president. 

Q508. And he signed that instrument, did he not? 
A. That looks like his signature. I wouldn’t dis- 
pute it. 

(509. You know his signature? 

A. I don’t know his signature. I don’t remem- 
ber his signature, but IT have no reason to suppose 
that is not his signature. 

Q510. You believe it to be his signature? 

A. I believe it to be his signature. 

Q511. And you had correspondence with Mr. Lip- 
pincott, did you not? 

A. Yes, sir. 

Q512. And business dealings with him? 

A. Yes, sir. 

Q513. And frequently saw his signature? 

A. Yes, sir; many years ago, though. 

Q514. And received that instrument from him 
and from the North American Phonograph Com- 
pany, did vou not? 

A. IT suppose T did. 

Mr. Hicks: The instrument is again of- 
fered in evidence. 
Mr. Hough: The objection is repeated. 


Q515. T show vou the agreement dated October 
12, 1888, and ask von if it was not on that date 
siened and executed by vou individually. and br 
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Thomas A. Edison. 101 


the Edison Phonograph Company and the Edison 301 
Phonograph Works through you as president of 
‘each? 
A. I don’t remember any such contract. I did 
not sign any such contract. The signature thereon 
is not my signature. | 
a Q516. That is a copy which I understand defend- 
ant’s counsel admits comes from your possession, 
is it not? 
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Mr. Hough: I admit that that came from 
Sy the laboratory of the witness. . 


<n aty 


pee 2 > >. 


Q517. Is that not a copy which comes from your 


possession ? 302 
A. That paper probably came from my office, al- 


though I cannot testify to that. 
Q518. The paper bears the signature of the North 
American Phonograph Company by Jesse H. Lip- 


4 . pincott, president, does it not? 
a A. Yes. 
PS Q519. And it was delivered to you after execu- 
s 4 tion, was it not? 
a A. I don’t know how T got hold of it. 
3 Q520. It also bears the signature of Jesse H. Lip- 
pincott individually, does it not? 
A. Yes, 
4 521. Is it not the fact that, although vour sig- 303 
! nature individually and as president of the Edison 
- - Phonograph Company and the Edison Phonograph 


Works does not appear on this copy, you signed, 
other copies individually and as president of those 
companies and delivered them to the North Amer- 
ican Phonograph Company? 

A. I don’t know. 

Q522. You don’t deny that yon did, do you? 

A. I don’t either deny or assert that I did. 

Q523. Now, I ask vou to look at the contents of 
this instrnment and to state whether you did not 
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102 Thomas A. Edison. 


make an agreement to this effect with the North 
American Phonograph Company for those com- 
panies? , 
A. I don’t remember whether I made it or not. 
Q524. You knew of the New England Phono- 


graph Company, did you not? 


A. Yes. | 

Q525. You knew of the Metropolitan Phono- 
graph Company, did you not? 

A. Yes. 

Q526. Didn’t any representatives of the Metro- 
politan Phonograph Company or the New England 
Phonograph Company visit you in regard to this 
contract? 

A. I remember they did. 

(527. What was the object of their visit? 

A. To get my signature to some paper. 

Qd528. Didn't they get it? 

A. I think they did. 

Q529. They wanted to be sure, did they not, that 
when they purchased the rights for New England, 
and the Metropolitan District of New York, there 
would be no claims of yours against the rights 
which the North-American would transfer to them? 


Mr. Hough: I object to that on the 

- ground that the witness cannot know what 

was in the minds of people who came to see 
him. 

A. I didn’t know what their thoughts were. 

Q530. You know what they said? 

A. I don’t remember what they said. I just re 
member the circumstance. 

Q531. I refer you to question and answer 371, 
wherein you said that something like that was the 
fact. Now, is not this agreement the agreement 
which accomplished that fact? 
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Thomas A, Edison. 103 


A. I don't know whether it is or not. 

Q5382. Referring to question and answer 371 
again, you do recollect the circumstance-of mak- 
ing the rounding up contract, do you not? 

A. I think there was such a rounding up con- 
tract. 

Q5383. Now, then, is not this document dated Oc- 
tober 12, 1888, a rounding up contract? I ask 


_ you to look at it? 


A. I don’t know whether it is or not. 

Q534. You haven't looked at it yet. Will you 
look at it? | 

A. Thave. I looked at it a few minutes ago. 

Q535. Did you execute any rounding up con- 
tract other than this one? 

A. I don’t know. I didn’t execute that. 

Q536. By that one you mean this particular 
piece of paper? 

A. Yes, sir. 

Q537. You don’t deny that you executed a du- 
plicate of it? 

A. I don’t know whether I did or not. 

Q538. You don’t deny that vou did? 

A. I neither deny nor assert that I did. 


By Mr. Camp: 


(9539. Mr. Edison, what is vour best recollec- 
tion of the purposes for which the rounding up 
contract was intended to which you have referred? 

A. I have no recollection on the subject. I 
didn’t burden my memory with it at all. I left it 
to the lawyers. 


By Mr. Hicks: 


Q540. You read the recitals in this contract, did 
you not? 

A. Yes, sir. 

Q541. Is there any recital-in-that contract which 
is untrue? 
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104 Thomas A. Edison. 


A. This is only a copy of the contract. I refuse 
te testify on a copy. 

(542. That is the original copy delivered by the 
North American Phonograph Company and Lip- 
pencott to you, is it not? 

A. I don’t know whether it is or not. 

Q543. You have testified that it bears the signa- Ma. 
ture of Mr. Lippincott? , 

A. Yes, sir. 

Q544. And that Mr. Lippincott is president of 
the North American Company, and that it comes 
from your possession ? 

A. Yes, sir. 

Q545. It is the original copy executed by them, 
is it not? 

A. I don’t know. They might have presented 
me a copy of a contract to sign, and suppose I 
didn’t sign it, how would I know that that partic- 
ular one went through? They might have pre- 
‘sented me several contracts with Mr. Lippincott’s 
signature on, and let me choose which one I would 
accept. I don’t know which one I accepted. If my | 
signature was on there I would know. You must E | 
have a copy of that contract. The New York | 
Phonograph Company must have a copy of that | 
contract with my signature on, if there is such a | 
contract. 

Q546. Was the New York Phonograph Company 
a party to this agreement? Look at it? 

A. Or the Metropolitan. They are spoken of in 
the copy of this contract. 

Q547. But they are not parties to it? The par- 
ties are recited at the beginning? | 

A They don’t seem to be by looking at the sig- : 
natures, ; 
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i: By Mr. Camp: 
Se | Qos. Mr. Edison, is it not a fact that, on or 
Re about October 12, 1ss8s, chere was such a rounding 
a | up contract as you have stated, executed between 
= ce you and the Edison Phonegraph Company and the 
oe: 4 Edison Phonograph Works and the North Amer- 
eh “ a ican Phonograph Company and Jesse H. Lippincott 
OT ee for the purpose of getting all the rights in regard 
“|g to the phonograph together, so that good title could 
S | be transferred to the Metropolitan Company and 
the New England Phonograph Company? 
a | A. I don't know what the purpose was. I re 
B member there was some kind of a rounding up con: 
4 tract, but what the purpose was, I don’t know. 
~ =a That is a question for the lawyers. 
— “ a. 
2 Mr. Hicks: The contract is offered in 
4 evidence. 
4 Mr. Hough: Defendant objects on the 
a ground that this instrument ig not proven 
~ = either in substance or in execution. 
= a The paper referred to is marked “Com- 
;: i plainant’s Exhibit 7, Dec. 8, 1902, J. A. S., 
4q | Ex’r.” 
a Q549. You remember the Metropolitan Phono- 
* ‘= graph Company, do you not? 
= 4 A. I remember there was such a company, yes. 
Q550. Wasn't it a fact that, at that time, Octo- 
ber 12, 1888, the Metropolitan Phonograph Com- 
pany wanted to make their title independent of any 
‘contingency which might arise whereby in the 
~ future Mr. Lippincott would fail to pay for that 
stock? 
Mr. Hough: Objected to on the ground 
that the witness cannot know what the Met- 
jin ropolitan Phonograph Company wanted. 
= 
' A. I den’t remember. There was something like 
a 
‘ 
= 
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es 316 = «that. If there is such a contract the Metropolitan 
a Phonograph Company must have it. ; 
be a Q551. Do you remember, on or about that time, 
ee _ representatives of the Metropolitan Phonograph 
a | Company makine such a request to you? 
aa A. I remember that, during those negotiations, 
a ' some of the lawyers of either the Metropolitan or MQ 
4 the New England came in the office, and I signed 
a some paper—what it was, I don’t remember. 
~ | By Mr. Hicks: . ' 
g (552. I show you the agreement dated January 
4 22, 1890, and ask you if, on that date, you did not 
BS $17 Sign and execute it individually and as president 
| x of the Edison Phonograph Company and the Edi- 
| ~ son Phonograph Works? 
= | (A. Yes, sir. 
eo | (9553. The instrument bears your signature in- 
a *  dividwally and as president of those two compa- 
Lf nies, does it not? 
Be | | A. Yes, sir. 7 
y ; Q554. The instrument is signed also by Jesse ; 
s H. Lippincott and the North American Phono- 
a graph Company hy Lippincott, president, is it not? 
a A. Yes, sir; [ think that is Mr. Lippincott’s sig- 
a | nature. 
ES 318 Q555. The instrument comes from your posses- : 
aaa sion, does it not?’ 
~~ iz A. I don’t know. 
Tie | Mr. Hicks: You admit that it does? 
| Mr. Hough: Yes, it is admitted that this - 
3 is one of the instruments found in the wit- 
a | | ness’ laboratory. | 
4 The paper referred to is offered in evi- 
a dence and is marked “Complainant’s Ex- 
a hibit 8, Dee. 8, 1902, J. A. S., Ex’r.” 
“a Q556. I refer you to question and answer 191, 
a 
H . 
= 
a 
a 
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Thomas A. Edison. 107 


and ask you if you have looked for copies, and if 
you have produced any copies of the documents 
there referred to? 

A. I instructed my bookkeeper to look for copies 
according to the list furnished by Judge Hayes. 
He made quite a search for them over the labora- 
tory, and whatever he found he sent to Judge 
Hayes’ office. 

(557. Have you personally looked for any copies 
of contracts referred to since the last examination? 

A. No, sir, not personally. I have been ill in 
the house. | 

Qdos. Did vou request anybody to make such 
an examination since the last hearing? 

A. I have just stated that I asked my book- 
keeper to make such an examination and that he 
found some documents and sent them over to Judge 
Hayes’ office, I think Saturday, and I think these 
are the documents. | 


Mr. Hicks: Complainant’s counsel ¢alls 
for such copies. 

Mr. Hough: All that have been discov- 
ered have been furnished, as I am informed 
and believe. 


Q559. Judge Hayes has in his custody numerous 
copies of contracts which were executed by you, 
has he not? 

A. I don’t know. 

Q560. Have you inquired? 

A. No. 

Q561. Richard N. Dyer, as your counsel, and his 
associate, Mr, Edmonds, have in their possession 
numerous copies of contracts executed by you in 
regard to the phonograph, have they not? 

A. I don’t know. 

Q562. Have vou inquired? 

A. I have no reason to inquire. 
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108 ~  Whomas A. Edison’ 


(563. You know that copies of these contracts 
are filed of record in various courts, do you not? 

A. No, I don’t know anything about it. 

Q564. You don’t know whether you swore to the 
truth of the copies? 

A. You asked me if they were filed; I say I don’t 
knew whether they were filed or not. 

Qd65. Do you know whether you have sworn to 
the truth of copies of any of the contracts men- 
tioned in the subpenas which have been served 
upon you in this suit? | 

A. I don’t understand what you mean. 

Q566. Haven’t you set forth copies of the con- 
tracts mentioned in the subpwenas which have been 
served upon you in this suit and sworn to the 
truth of those copies in various suits? 

A. I don’t know whether I have or not. I have 
sworn to the truth, whatever I have sworn to. 

Q567. You are sure of that? 

A. Yes. 5 

Q568. You are always very careful to examine 
the papers before signing and verifying? 

A. I try to, when it is an affidavit. 

Q569. And if you find your signature to an affi- 
davit which you have sworn to, you are pretty sure 
that the contents of the affidavit are correct? 

A. Pretty sure, yes, sir. 

Q570. You haven’t any doubt ahout it, have you? 

A. Well, sometimes I swear to things on infor- 
mation and belief. 

Q571. I show you an affidavit entitled in the 
suit of the American Graphophone Company 
against Cleveland Waleutt, et a/., and ask you if 
you did not sign and swear to the truth of that 
affidavit? 

A. That is my signature. 

Q572. In your said affidavit vou refer'to a con- 
tract of August. 1, 1888, do you not? 





Raymond R. Wile 
Research Library 


() 


q) 


© 


() 


© 


C). 


© 


=, 
— 


Chee 








= 


mat SF et es sa : As oe P 
ae A ae 


Thomas A. Edison. 109 


A. The affidavit speaks for itself. 

Q573. Will you answer the question yes or no, 
whether you refer in that affidavit to that con- 
tract? 

A. It refers to a contract of August 1, 1888. 

Q574. And it says, does it’not, “On August 1, 
1888, an agreement was entered into between my- 
self, the North American Phonograph Company 
and Jesse H. Lippincott, a copy of which is hereto 
annexed ?” | 

A. That is what it says. 

Q575. And annexed to the affidavit, you find, 
do you not, a copy of the agreement between 
Thomas A. Edison and the North American 
Phonograph Company and Jesse H. Lippincott, 
dated August 1, 1888? 

A. I see such a contract pinned to the affidavit. 
I don’t know whether that is the copy or not. I 
suppose it is. 

Q576. Now, then, I ask you to examine that 
copy of that contract, and state, in view of your 
affidavit, whether it is not a true copy? 


Mr. Hough: Objected to on the ground 
that it makes no difference whether it is a 
true copy or not. It is not admissible in 
evidence against this respondent without 
same other authorization or certification 
than has yet been shown. 


A. I can’t state whether it is a true copy or not, 

Q577. In the affidavit, vou stated that it was 
a copy? 

A. Yes, sir; I said that. 

Q578. And that statement, you say, was true? 

A. Yes, sir, but whether that is the copy, I don’t 
know. 

Q579. You find it. annexed to the affidavit, do 
you not? a liad 
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328 A. It is pinned to it. 
~ Q580. Do you find any other contract of August 
1, 1888, between those parties annexed to that affi- 
davit bearing that date? 
A. There don’t seem to be; there seems to be 
a supplemental agreement of August 6th. = 
Qd581. That is another contract annexed, to the Ae 
affidavit, the supplemental agreement, is it not? 
A. It is annexed to it, yes; it is a copy. 
ais Q582. But it is distinct from the one of August 
‘1, 1888, is it not? 
A. Yes. 


The copy of the contract of August 1, 
1888, is offered in evidence by complain- 
ant’s counsel. sy 
Defendant objects to the offer on the 
ground that the alleged contract is not 
proven. . 
The paper referred to is marked “Com- 
plainant’s Exhibit 9, Dec. 8, 1902, J.°A. 
S., Bx? 
Mr. Hicks: Together with the affidavit - an 
to which it is annexed. ? - 
Mr. Hough: Defendant objects to the 
” introduction in evidence — of the 
affidavit of Thomas A. Edisen 
330 as immaterial and irrelevant and 
not binding upon the defendant in this ac- 
tion. , 
The affidavit is also marked “Complain- 
ant’s Exhibit 9, Dec. 8, 1902, J. A. S., Ex’r.” 
Mr. Hicks: Complainant offers in evidence 
the bill of complaint filed by this defendant 
in this court in suit No. 6,484, October 9, 
1896. 
Mr. Hough: Defendant objects on the 
ground of immaterialitvy and irrelevancy to 
the issues fn this case. 
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Thomas A. Edison. 111 


The paper referred to is marked “Com- 
plainant’s Exhibit 10, Dec. 8, 1902, J. A. S., 
Ex’r:”’ 

Mr.‘ Hicks: Complainant offers the bill of 
complaint filed October 9, 1896, by this de- 
fendant in suit No. 6,435 in this court. 

Mr. Hough: Same objection. 

The paper referred to is marked “Com- 

_ plainant’s Exhibit 11, Dee. 8, 1902, J. A. S., 
~~ iEx'r” 

Mr. Hicks: Complainant offers the two or- 
ders discontinuing each of the said suits 
with the dates of filing thereof. 

Mr. Hough: Same objection. 

The papers referred to are marked “Com- 
plainant’s Exhibits 12 and 13, Dee. 8, 1902, 
J. A. S., Ex’r.” 


Q583. I show you Complainant’s Exhibit 10, and 
ask you if the signature of Edison Phono- 
graph Works by Thomas A. Edison, president, to 
the bill of complaint, was not signed by you? 

A. Yes, sir. - 

Q584. Did not Richard N. Dyer and S. O. Ed- 
monds appear as counsel for the complainants, in- 
cluding the Edison Phonograph Works, in that 
suit? 

Mr. Hough: Objected to as immaterial 
whether they appeared for those companies 
or not. 

A. I believe they did. 

Q585. T show you Complainant’s Exhibit 11, and 
ask if the signature Edison Phonograph Works 
by Thomas A. Edison, president, to the bill of com- 
plaint was not signed by you? 

A. Yes. 

Q586. And the same counsel appeared in that 
suit, did they not? 

A. T believe so. 
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334 . Mr. Hicks: Has defendant’s counsel pro- 
duced the agreement of Dec. 7, 1896, between 
the American Graphophone Co., National 
Phonograph Company and Edison Phono- 
graph Works? 
Mr. Hough: No, I haven't that in my pos- 
session. % 
Mr. Hicks: Will defendant's counsel agree 
to produce it at the next hearing? 
Mr. Hough: I will do no more than I said 
at the last meeting. I will take that into 
consideration with the defendant, but I 
haven’t had time to look into it. 
335 Mr. Hicks: Complainant offers in evi- 
dence a copy of the agreement of April 2, 
1900, between Edison Phonograph Company, 
and the National Phonograph Co. 
The paper referred to is marked “Com- 
plainant’s Exhibit 14, Dec. 8, 1902, J. A. S., 
Ex’r.” ‘ 


Q5&87. Referring to Q378, was not Mr. Bush coun- 
sel of the North American Phonograph Company > 
when you were president? 
A. Yes. 
Q588. Do you know George H. Lambert? 
A. I don’t remember such a man. 
_ 336 Q589. Isn’t he the partner of Howard W. Hayes, 
-- your counsel—Hayes & Lambert? 
A. T have heard of Lambert, but I don’t think [ 
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€) 


€) 


q) 


ever met him. 

Q590. Do you know Frances B. Stewart 

A. T don’t remember snch a man. 

Q591. Frances would indicate a woman’s name, 
would it not? 

A. Yes. 

Q592. Do you know her? 

A. No, Idon’t remember such a woman. 
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Thomas A. Edison. 418 


Q593. Joseph K. Franks? 
A. I don’t remember such a man. 


Complainant offers in evidence a certified 
copy of the certificate of incorporation of 
the defendant National Phonograph Com- 
pany, and the same is marked *“Complain- 
ant’s Exhibit 15, Dec. &, 1902, J. A. S., 
Ex’r.” 

Mr. Hicks: Complainant requests defend- 
ant’s counsel to produce the assignment men- 
tioned in Complainant’s Exhibits 10 and 11 
of certain patents to the National Phono- 
graph Company, the date of the assignment 
being October 5, 1896. 

Mr. Hough: The assignment is not in my 
possession, Mr. Hicks, and I will not under- 
take at the present time to produce it. 


Q594. Did vou receive a notice from the receiver, 
Mr. Hardin, of the North American Phonograph 
Company, in regard to the sale of assets of that 
company? 

A. I remember a printed notice. 

_ Q595. That printed notice specified the various 


assets of the company, did it not? 


A. I think it did. 

Q596. It stated, did it not, that various phono- 
graphs and similar apparatus could he inspected 
at the Edison Phonograph Works, did it not? 

A. I don’t remember that. 

Q597. Well, didn’t vou inspect them at that plage 
yourself? 

A. No, I don’t remember that I did. 

Q598. Did the sale by the receiver take place at 
Orange, New Jersey? 

A. I think one sale did; I don’t know whether the 


whole sale took place. 


Q599. The sale at which von bid for the patents? 
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114 Thomas A. Edison. 
340 A. I am not sure about that, but one sale touk 
place. 


Mr. Hough: I object to the form of the last 
question and move to strike the same out 
on the ground that there has been no evi- 
dence that this witness ever did bid for the 
patents himself. 


Q600. What sale was that? 
oe A. I don’t remember; I don’t know much about 
it. 

Q601. State what you do remember about the 
sale? 

841 A. [ remember there was a receiver’s sale at the 
Phonograph Works of some kind. 

Q602. I show you a paper and ask you if this is 
not the printed notice that you received from the 
receiver (showing witness paper) ? 

A. I remember that paper. 


Mr. Hicks: The paper referred to is offered 
in evidence. 

Mr. Hough: Objected to as immaterial 
and irrelevant to the issues in this action. 

The paper is marked “Complainant’s Ex- 
hibit 16, Dec. 8, 1902, J. A. S., Ex’r.” 


Q603. How long after the date of that notice 
were the assets of the North American Company 
sold? 

A. I don’t remember. _ 

Q604. Was not the National Phonograph Com- 
pany organized at about the time the receiver sold 
out the assets of the North American? 

A. I don’t remember when if was organized. I 
don’t remember the time of the organization. 

Q605. But don’t von remember upon looking at 
Complainant’s Exhibit 15 the relation in point of 
time hetween the organization of the National 
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Thomas A. Edison. 115 


Phonograph Company and the sale by the receiver? 

A. No. I see the date of the organization of the 
National Phonograph Company on the exhibit. 

Q606. I show you a clipping from a newspaper 
(showing witness paper) and ask you if, at the 
time of the organization of the North American 
Phonograph Company, you did not see such adver- 
tisements? | 


“i Mr. Hough: Defendant objects to the 


question and any conceivable answer to it, 
as immaterial and irrelevant to this case. 


A. It looks familiar; I think I saw that advertise- 
ment. 

Q507. Did vou ever object to it? 

A. I hadn’t any right to. It was not mv busi- 
ness. 


Mr. Hicks: I offer that in evidence. 

Mr. Hough: I object to the introduction of 
the clipping in evidence as immaterial and 
irrelevant and not proven to have been put 
forth by authority. . 

The clipping referred to is marked “Com- 
plainant’s Exhibit 17, Dee. 8, 1902, J. A. 
S., Ex’r.” 


Recess until 2 P. M. 


After recess. 


Q608. Are you familiar with the opinion given 
by Benjamin F. Thurston, in regard to the patent 
rights relating to the phonograph at the time of 
the organization of the North American Phono- 
graph Company? 

A. No. 


Q609. You saw that opinion, did yeu not? 
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116 Thomas A. Edison. 
346 A. I don’t remember having seen that opinion. 


— 


347 


348 


Q610. You knew that Mr. Thurston had given 
an opinion, did you not? 

A. No, I don’t remember that. I know Mr. 
Thurston was in the electric light litigation, and I 
don’t remember now that he was in the phono- 
graph. He might have been. I don’t recall it to 
mind just now. 

Q611. In organizing the local companies for 
doing business under the North American Phono- 
graph Company, were not prospectuses issued by 
the local companies to your knowledge? 


Mr. Hough: Objected to upon the ground 
that the prospectuses of the local companies 
do not affect this defendant. 


A. I don’t recall or remember any particular 
one. I don’t know as I ever saw one. 

Q612. Didn’t you ever see one like that (show- 
ing witness paper) ? 

A. I don’t remember it. 

Q613. Is that a fae simile of your handwriting, 
Mr. Edison (showing witness paper) ? 

A. That is my handwriting. 

614. You made the statement contained upon 
this sheet of paper? 

A. Yes, sir. 

Q615. And that statement is used by the Na- 
tional Phonograph Company? 

A. Yes, sir. 


The paper referred to is offered in evi- 
dence and is marked “Complainant’s Ex- 
hibit 18, Dec. 8, 1902, J. A. S., Ex’r.” 


Q616. I show you a box, and ask you to look 
at it and state whether it is a photograph of 
yourself and a fac siniile of your signature there 
on? ee 
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Thomas <A. Edison. 117 


A. Yes. 

Q617. Is not that box one used to-day by the 
National Phonograph Company? 

A. Yes. 

Q618. It is used by the National Phonograph 
Company with your knowledge and permission, 
is it not? : 

A. Yes. 


The box and its labels are offered in evi- 
dence and marked “Complainant’s Exhibit 
19, Dec. 8, 1902, J. A. S., Ex’r.” 


Q619. You are familiar with the label contained 
in the inside of the hox, are you not? 

A. Yes. 

Q620. And that is used by the National Phono- 
graph Company in connection with the box, is it 

A. Yes. 
not? 


The label referred to is offered in evi- 
dence and is marked “Complainant’s Ex- 
hibit 20, Dec. 8, 1902, J. A. S., Ex’r.” 


Q621. The inside label, Exhibit No. 20 is also 
used with your permission, and authorization, is 
it not? 

A. Yes. 

Q622. Do you remember writing a letter to the 
New York Tribune in regard to the rights of the 
local companies to sell and use phonographs, I 
think about the year 1889? 

A. No, sir. | 

Q623. Shortly hefore John R. Hardin became 
receiver of the North American Phonograph 
Company, and while vou were president of the 
North American Phonograph Company, did you 
not cause to be sold at a public sale the stock of 
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118 Thomas A. Edison. 


352 the Edison Phonograph Company which you held 
-.as colateral security for a note. 


Mr. Hough: Objected to as not within 
. the pleadings herein. 


ce _ . A. I remember something of that kind. ms 
aa Q624. And did you not thereafter waive the rn 
a | sale? | 
3 A. I think I did. 
sis Q625. Upon the ground, was it not, that the sale 
Z took place in your interest while you were presi- 
4 | dent of the North American Phonograph Com- 
g _ pany? 
a 353 A. No, I think not. If I remember right, the 
.. receiver objected to the sale. 
Bi Q626. And thereafter you began a suit against 
J the receiver of the North American Phonograph 
a Company to foreclose your lien upon the stock, did : 
3 you not? 
4 A. I don’t remember that. That possibly’ may 
4 : be, but I don’t remember it. 
a . Q627. Don’t you remember that an agreement ' 
a . was reached in sucha suit and the suit discontinued 
4 because in the proceedings wherein Mr. Hardin had 
Be been appointed receiver an understanding had heen 
a reached for the sale of the stock of the Edison 
a g54 Phonograph Company? 
B Mr. Hough: Objected to upon the ground 
a that all proceedings between Mr. Hardiao 
m and Mr. Edison in respect of the stock of 
3 the Edison Phonograph Company or works 
a are entirely immaterial to this case. 
4 . A. I don’t remember how it was fixed up. Mr. 
4 Hayes attended to it. 
oa | Q628. As a matter of fact, the stock of the Edi- 
oa n son Phonograph Company was sold by the re- 
a -* 
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Thomas A. Edison. 119 


ceiver of the North American Company, and at such 
sale was purchased by you, was it not? 


Mr. Hough: Same objection as before. 


A. I don’t know; I suppose it was; I don’t re- 
member it though. Mr. Hayes attended to that 
matter. A 

Q629. If you did purchase the stock of the Edi- 
son Phonograph Company, it was after you were 
president of the North American Phonograph Com- 
pany, was it not? 


Mr. Hough: Objected to upon the same 
grounds. 


A. I think around about that time I was presi- 
dent of the North American Phonograph Company. 

Q630. And this sale took place after you had 
ceased to be president? 


A. Well, I don’t remember when I ceased or 


when I took the presidency. All I do remember is 
that the company was in a bad way and the local 
companies couldn't do any business, they had all 
given up, Mr. Lippincott was sick and there was 
nobody to take his place, and so Mr. Bush asked me 
to take the presidency, and I took it and we tried 
to make it go, especially the New 
York Phonograph Company tried to make it 
fo and couldn’t make it go, and then there being 
no hope Mr. Bush put it in the hands of a receiver. 
That is all I remember of it. The proper machines 
had not been devised to do that work commercially, 
or that the public wanted. I had done all I could 
myself personally, having furnished the North 
American Phonograph Co. and trusted the company 
to the extent of abont $400,000, and they not hav- 
ing any means to pay me for the same, gave me 
bonds. When I say I had furnished, I mean the 
Edison Phonograph Works. - + 
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ag 358 Q631. When were those bonds given? - 
-. A. I don’t remember the date. 
se Q632. Before or after you became president? 
: S A. I think before. 
zi a Q633. You say that Howard W. Hayes con- 
a ducted all the negotiations for you in regard to the 
: stock of the Edison Phonograph Company? 
A. No, I think that John Tomlinson did the most 
" of that. 
~ ‘g ~ (2634. That was at the start? 
4 A. At the start. 
q - Q365. But after you had your trouble with Tom- 
A linson who attended to those matters, as your 
a 359 agent? 
S 4 , A. I don’t remember who did. 
a Q636. In the negotiations with the — receiver, 
% didn’t Mr. Hayes represent you? 
. A. Mr. Hayes represented me in connection with 
SS the receiver, yes, sir. 
.. Q637. He would know all about these matters, 
- a wouldn’t he? 
a A. In connection with the receiver, yes, sir. 
ae Q638. Is there anybody else that has knowledge 
3 of them? 
d A. Mr. Bush, regarding the bonds and the North 
O ¥ American Phonograph Company and the receiver- 
a , 360 ship. a 
= Q639. I show vou a letter dated January 23, 
: 1894, and ask you if that letter is not written on the 
4 letter head of the North American Phonograph 
€ q Company while you were president? 
ps A. I know nothing about this letter. 
By Mr. Hough: 
4 Q640. The question is, Mr. Edison, whether it 
: , was written while you were president and not 
a about the letter? 
‘ A. I don’t remember when I was president. 
w 
G j 
C 3 
ce ; , 
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By Mr. Hicks: | 


Q641. Isn’t that on the letter head used by the 
North American Phonograph Co. while you were 
president? 

A. I see now that my name is on the letter head, 
Thomas A. Edison, president. I didn’t notice that. 

Q642. Your name was on the letter head of all 
paper used by the company, wasn’t it? 

_A. Yes, sir; it is on this letter head. 

Q643. You are familiar with the signature of 
the secretary? 

A. Yes, sir. 

Q644. That is Mr. Walcutt’s signature? 

_ A. It looks like it; I believe it is. 

Q645. Written while you were president? 

A. Yes, sir. Well, Iam not so sure of that. I 
want to withdraw that. I can’t say, because I don’t 
remember. These blanks might have been used 
ten years after I ceased to be president, for all I 
know. 


Mr. Hicks: I offer the letter in evidence. 

Mr. Hough: I object to the letter as be 
ing immaterial to any of the issues in this 
case. ; 

The letter referred to is marked “Com- 
plainant’s Exhibit 21, Dec. 8, 1902, J. A. 
S., Ex’r.” 


Q646. Will you state generally what you know 
about the Edison Phonograph Company, the busi- 
ness done by it in phonographs and supplies, and 
the ownership which it may have had from time 
to time of letters patent of the United States is- 
sued to you? 


Mr. Hough: I object to the question on 
the ground that in all of its parts it calls 
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4 a 122 Thomas A. Edison. 
7 364 for information utterly immaterial to the 
2 issues herein. 
‘= A. I don’t remember about any of the business 
~ ey then done or about the patents. 
a Q647. I put the same question to you in regard 
Sg to the Edison Phonograph Works? * 
| Mr. Hough: Same objection. 
4 es A. I know generally the business although I 
in ;: | have not examined the books. I keep a general run 
4 of the business of the Edison Phonograph Works, | 
and as regards a contract I don’t remember that 5 
E any contract relations came up lately that have : 
a 365 been called to my attention. | i 
w =: Q648. What do you know in regard to the North 
oe . American Phonograph Company, its organization, 
a | and the acquisition by it of patent rights particu- | 
. larly under your patents? : 
ee A. Well, it is all mixed up to me. I don’t re- | 
< : member it. . . 
Q649. State what you do remember? 
E | A. I remember that the North American Phono- be 
% eraph Company bought a lot of stock or tried to 
- buy a lot of stock of the Edison Phonograph Co., 
4 but they did not pay for it all and what the legal 
oS ¥ status is at the present date, I don’t know. i 
. B: , 866 Q650. Do you know that the North American 
eo, ! Phonograph Company sold territorial rights? ; 
e. - A. I have heard they did. I supposed they did, 
_ but I had nothing to do with the business of the 
S North American Phonograph Co. in the early days. 
a Q651. You know that, when you were president 
Eo of the North American Phonograph Company, you, 
i as president of that company, did business with 
| these local companies? 
a a A. Yes. 
a Ef Q652. And you, as president, and when presi- 
# dent of the North American Phonograph Company, 
* nw i 
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entered into contracts with the local companies 
suspending their rights for two years, did you not? 

A. There was such a contract entered into. We 
thought that, as the companies had laid down on 
the business and did not attempt to do any and 
could not apparently do any, it might be feasible 
if the whole thing was put in one hand, and we 
could do the business for account of those compa- 
nies, and we asked that they would give us two 
y@irs to sce what we could do. We started in, but 
the machinery that we had was of such a nature 
that the public didn’t want it, and the result was 
that we couldn’t make it go, and so we were going 
along, and finally Mr. Bush said, “It is no use, I 
will have to put this thing in the hands of a re- 
ceiver,” which he did. Now I remember that dis- 
tinctly. 

Q653. And in the local companies with which 
you, as president of the North American Company, 
made such a contract in order to permit the North 
American Company to do business, was New York 
Phonograph Company, was it not? 


Mr. Hough: Objected to on the ground 
that the contract must be produced. 


A. Well, I don’t remember any particular com- 
pany. I don’t think it was the New York Phono- 
graph Co. that we made the contract with, al- 
though it possibly might have been because I re 
member that John P. Haines’ brother was very 
active and tried his very best to make a commer- 
cial success of the New York Phonograph Com- 
pany, but he failed in doing it. Now whether the 
contract was made taking over the business from 
Mr. Haines I don’t remember, but I think at the 
time that the North American Company went into 
the hands of a receiver Mr. Haines was still dping 
business in New York City .for the New York 
Phonograph Company. 
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Q654. I show you a paper (showing witness pa- 
per) and ask you whether you, as president of the 
North American Phonograph Company, did not 
execute such a contract with the New York Phono- 
graph Company, this complainant? 

A. I don’t remember that particular contract. 
There was a contract made something like that 
with a number of local companies. 


Mr. Hicks: I offer that in evidence. 

Mr. Hough: I object to it on the ground 
that it is not proven and not competent 
against the defendant, the National Phono- 
graph Company. 

Paper referred to is marked “Complain- 
ant’s Exhibit 22, Dec. 8, 1902, J. A. S., 
Ex’r.” i oe | 


Q655. Why did the North American Phono- 
graph Company make such contracts with the 
local companies? 

A. I have already testified that the local 
companies generally had laid down on 
the business and were not doing anything, and we 
thought that if it could be put all in one hand we 
possibly might do something, cut down expenses 
and make it go, and we wanted to get the right 
from these local companies to permit that. Some of 
them gave it to us and we went ahead and did the 


1 


- best we could, but it was no use. We found that 


as they didn’t do the business, neither could we. 


Mr. Hicks: Complainant’s counsel states 
to defendant’s counsel and to the witness 
and to his counsel, Mr. Martin, who is now 
here present, that on Friday, at the calling of 
the next motion calendar of this court, ap- 
plication will be made by complainant to 
the court for its ruling upon the refusal of 
the withess to answer questions put to him, 
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and upon the refusal of the witness to pro- 


duce documents, or copies thereof, and other 
papers mentioned in the subpwnas which 
; have been served upon him. The same no- 
tice is given to Mr. Pelzer, who is now here 


present from Judge Hayes’ office. I give 

you a subpewna, Mr. Edison, for the next 

hearing on the 17th, and show you seal of 

the court with the signatures attached, and 
-~ I serve that upon you. 


By Mr. Hough: 


(656. Mr. Edison, have vou anv business connec- 
tion with Mr. John C. Tomlinson now? 

A. No, sir. 

Q657. Have’you had any for a number of years? 

A. No, sir. 

Q658. Have vou any control over him or his 
movements or his papers? 

A. No, sir. 

Q659. Do vou know Mr. Hardin who has been 
mentioned as receiver of the North American 
Phonograph Company? 

A. Yes, sir. 

660. He lives in New Jersey? 

A. I helieve so. 

Q661. Is he still living so far as you know? 

A. I don’t know. 

Q662. Have von any business connections or re- 
lations with him whatever? 

_ A. No, sir. 
| Mr. Hicks: I serve one copy of that sub- 
pena upon you individually, and the other 
copy I give to you as President of the Edison 
Phonograph Works and the Edison Phon- 
ograph Company. 


Adjourned to Wednesday, December 17, 1902, at 


se Ow . s 
JOHN A. SHIELDS. 


Examiner. 
Last Exhibit Complainant’s Exhibit 22. 
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a | 126 Thomas A. Edison. | 
at, 
- | 376 - New York, December 17, 1902. | 
ms Met pursuant to adjournment. ! 
Be - Present—Mr. Hicks and Mr. Camp, for Complain- : 
a ant, 
a | Mr. Hovucu, for Defendant, National 
7 | Phonograph Co. . 
% Mr. Hayes, attends as personal counsel 
e, of Mr. Edison to protect, if necessary, 
i a his personal rights. 
| | 
"a THOMAS A. EDISON, direct-examination con- 
4 tinued: 
. 377 By Mr. Hicks: 
e | (663. Pursuant to the notice given at the last 
* session, application was made to the court held by 
"g Judge Lacombe with reference to your failure to 
a produce the documents mentioned in the subpena. 
ae Will vou state now what effort you have made to 
& find the documents and contracts mentioned in the 
a subpena, and whether you have produced any ; ; 
4 ; other than the six already produced? b 
s -A. Which subpena? ; 
oe Q664. The subpena served upon you November | 
ED. 29, 1902, and the subpcena served upon von at the 
as time of the last session December 8, 1902. De- 
; f 878 scribe what efforts vou have made under each of the 
a i . subpenas, and state what documents vou have pro- \ 
Og duced under each or both of them? | Pan | 
a A. Under the first subpeena vou speak of we have 
| a produced all the documents at the last meeting that 
a eould be found. Under the subpena given at the 
| a | last session there has heen some of the papers found 
4 which were sent to Judge Hayes. | 
a (Papers are produced.) 
a | Mr. Hicks: I understand, Tudge Hayes, 
a that the ,witness produces these three con- 
a tracts: first, between the American Grapho- : 
2 | ‘an 
e 
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902. phone Co., National Phonograph Co. and 879 
Edison Phonograph Works, dated Decem- 
ber 7, 1896; second, between John R. Har- 
lin: | din, receiver and Frederick P. Ott, dated | 
% February 18, 1896, and third, between John . 
onal | | R. Hardin, receiver, and National Phono- 
™ y eraph Company, dated February 18, 1896. 
nsel Mr. Haves: On behalf of the witness, I 
ary, would state that these contracts in question 
- ~~ were included in the subpwna. They were 
con- not in the witness’ custody, but through the 
~ courtesy of the National Phonograph Coim- 
7 | pany, the witness was enabled to get these 
| papers and produces them in pursuance to 380 
lacs | the subpena, but they are not his property 
| by . | and are not in his custody, and he only does 
e to | that in order to help the complainant in 
ena. the case and facilitate the taking of his 
2 to : testimony, and through the courtesy of the 
the Officers of the National Phonograph Com- 
a “© ; pany. 
= | all Mr. Hicks: Complainant offers the 
j ‘ three contracts in evidence. 
iber : The contract dated December 7, 1896, is | 
the marked “Complainant’s Exhibit 23, Dee. 17, 
De | | 1902, J. A. S., Ex’r.” 
the ‘ The two contracts dated February 18, | 3g 
pro- 1896, are marked respectively “Complain- | 
we ™ ee ant’s Exhibits 24 and 25, Dee. 17, 1902, 
ave | Se J. A. S., Ex’r.” 
chat~* . Mr. Hough: The National Phonograph 
tle - Company objects to the three instruments 
mind and the contents thereof on the ground that 
they are immaterial and irrelevant to 
the issues in this ease. 
LXER, Q665. You have produced a check for $7,500. 
con- ie she 
pho- 
a ay 
= 
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Will you kindly state the circumstances connected 
with this check? . 

A. It had connection with the purchase from 
the receiver of some of the assets of the North 
American Phonograph Company at the receiver’s 
sale. 

Q666. What assets? 

A. I don’t remember. 

Q667. The check bears your signature and en- 
dorsement, does it not? 

A. Yes, sir. 


Mr. Hicks: The check is offered in evi- 
dence marked “Complainant’s Exhibit 26, 
Dee. Tt, 1902; J..A. 3., Ex’r:” 

Mr. Hough: I object to it as not relat- 
ing to any of the matters set forth in the 
pleadings herein and not shown to have 
anv relation to the business hetween Har- 
din and the National Phonograph Com- 
pany. oe 

The check is as follows: 


“No. 9, 183. Newark, N. J., Feb., 7, 1896. 


The German National Bank of the City of Newark. 


Pay to the order of Thomas A. Edison Seventy 
five hundred «3.0.5 63 4: PROS 6S ROS ....dollars— 


$7500. Thomas A. Edison 
Stamped on face: “Certified German National 
Bank, Newark, N. J. 


Endorsed on hack: “Pay to the order of John 
R. Hardin, Receiver, Thomas A. Edison. 
“Credit. John R. Hardin, Reciver. 
Perforated holes “Paid.” 


Q668. State what effort vou made to find the 
contract mentioned in the subpena dated August 
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1, 1888, between Thomas A. Edison, the North 
ce American Phonograph Co, and Lippincott? 

s A. All the contracts asked for under the sub- 

2 pena have been hunted for in the laboratory, and 
. all that can be found have been produced. 

a. Q669. Kindly state who made the search, where 
5 A the search was made and how long the search con- 
4 tinued? 7 

A. The search was made by my bookkeeper in 
2 tl laboratory, and he has been searching for 
- several davs, so he tells me. 
> Q670. Is the name of the bookkeeper Wetsey? 
a A. No, sir. 
y .  Q671. What is his name? 

a A. Randolph. 
eS Q672. John F. Randolph? 

a A. Yes, sir. 

a Q673. Is he here? , 

% A. No, sir. 

ee Q6c4. Did vour counsel, Mr. Martin, inform you 
4 - that Judge Lacombe directed him to tell you to 
e | make proper effort to find the documents mentioned 
a | 4 in the subpena, and that if search was made 
a | through yvour assistants to bring them here in 
ay order that they might testifv to the search. Did 
a Mr. Martin so inform vou? 

a A. I got no information of that kind. The only 

“ig information I got— 

= | Mr. Hough: Question ohjected to on the 

E. ground that this is not an accurate state- 

a ment of what Judge Lacombe said, and 
ie Judge Lacombe did not make any such re- 
a mark as that the person who made the ac- 
3 tual search should he bronght to this court 
a on the 17th day of December, 1902. 

The Witness: (Continning.) All the information 
that I received was to go ahead and search for 
a4 ™“ 

og . 
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130 Thomas A. Edison. 


the documents mentioned in the subpuwna, and this 
has been carried out, and such documents as we 
could find have been produced here this morning. 

Q675. What directions did you give your book- 
keeper, Mr. Randolph, to facilitate him in making 
the search? ) 

A. To find all the documents he could, called for 
by the subpoenas. es 

Q676. Did you tell him where to find them? 

A. All the documents that we have got are in 
his charge. He knows all about it, and I know 
very little about it. | 

Q677. IT understand, then, that vou gave Mr. 
Randolph no intimation as to where any of the 
documents named in the subpana could be found 


by him? 


A. No, I sent a note to him to find all contracts 
he could, called for in the subpeena. 

Q678. Have vou a copy of that note here? 

A. No, I haven’t, but he has got the note. _ 

Q679. Do T understand that vou personally did 
nothing except to give this note to Mr. Randolph? 

A. Well, I conldn’t do anything. 

Q680. Did you do anything? 

A. Nothing but look through my desk—part of 
my desk. 

Q681. Did vou find anything in your desk? 

A. No, sir. 

Q682. And your desk is the only place von 
looked ? 

A. Yes, because there was no other place the doeu- 
ments would be except in the possession of Mr. Ran- 
dolph. Tf they are outside of the laboratory some- 
wheres, I don’t know where they are, if they are. 

O683. Do you know who has possession, or who 
has had possession within the last six or seven 
years, of any of the documents mentioned in the 
subpena and. not produced? 
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Thomas A. Edison, 131 
A. No, sir; I don’t know. 
Q684. The subpwna directed you to produce a 

copy of any one or more of the original papers men- 

tioned in the subpwna where the original could 
not be produced: Have you produced any copies? 

A. I think there were copies—alleged copies— 
produced here the other day at the last hearing; I 
don’t remember. 

Q685. Have you produced any to-day? 

"A. I haven't looked at them. I produced some 
contracts but I haven't read them over. 

QosS6. The three contracts offered in evidence and 
the check now in evidence are all that you have 
produced to-day, are they not? 

A. Yes. 

Q687. Did you look to find a copy, for instance, 
of the contract of August 1, 1888, between you and 
the North American Phonograph Company and 
Lippincott? 

A. I didn’t look personally, no. T instructed my 
bookkeeper to do so. 

QGSS. You know, do vou not, that vour counsel, 
Richard N. Dyer has copies of that contract in his 
possession? 

A. No, sir, T don’t know anything of the kind. 

Q689. You know that numerous copies of that 
contract have heen used in litigation to which you 
have been a party? 

A. I don’t know that, whether exact copies or 
not. 

Q690. What request have you made to vour coun- 
sel for such copies of these contracts or the origin- 
als which may he in their possession? 

A. T haven’t made any request. They are not in 
my counsel’s possession, so far as -T know. 


By Mr. Camp: 


Q691. Mr. Edison, in whose possession was the 


-eontract dated August 1, 1888, between the North 
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American Phonograph Company, Lippincott and 
the Edison Phonograph Works the last -time you 
saw it or knew anything about it? 

A. I don’t remember. 


By Mr. Hicks: 


Q692. Do you not believe that if you should make 
a request upon your counsel, Howard W. Haves, 
who is now here present, for copies of the contracts 
mentioned in the subpw@na dated November 24, 
1902, and in the subpwna dated December 8, 1902, 
that he would be able to furnish to vou such copies 
which are in his possession as vour counsel? 

A. I have no belief on the subject. I know noth- 
ing about it. 

693. I put the same question to you with refer- 
ence to Richard N. Dver? 

A. I have no belief on the subject. I don’t know 
what Mr. Dyer has got. 


By Mr. Camp: 


Q694. Do I understand you, then, Mr. Edison, to 
testify that vou have made no requests of your coun- 
sel to ascertain if they have these originals in their 
possession, or true copies thereof? 

A. No, I have no reason to believe they have got 
them. I should have them if they have not heen 


lost. 
By Mr. Hicks: 

Q695. While you were president of the North 
American Phonograph Company, did not the 
North American Phonograph Company have copies 
of the contract mentioned in the subpenas, par- 
ticularly the contract between you and Lippin- 
cott. the contract of August 1, 1888, already men- 


“toned. and other contracts mentioned in the sub- 


pena ? — 
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A. I don’t know; I never had charge of the papers. 
They were in the hands of Mr. Bush, the counsel 


-of the company. I uever had anything to do with 


the legal matters of the company. 

Q696. I show you a paper and ask if it does not 
bear your signature, Edison Phonograph Works by 
Thomas A. Edison, President? (Showing witness 
paper. ) 

A. Yes, sir. 

“Q697. And I ask you to look at the paper fur- 
ther and state whether you did not verify the paper 
on January 21, 1895 before Richard N. Dyer, no- 
tary public? | 

A. I don’t doubt it. 

Q698. I ask you to look at the beginning of this 
paper and state whether vou do not find it entitled 
in a suit in the United States Circuit Court, Dis- 
trict of New Jersey between the American Grapho- 
phone Company and Edison Phonograph Works? 

A. That is the title. 

Q699. And it states that it is the plea of the 
Edison Phonograph Works, defendant, does it not? 
A. The paper speaks for itself. | 
Q700. Won’t vou answer the question, please? 


Mr. Haves: I state that vou are not called 
upon to read any written document or state 
the contents, that are produced, unless you 

‘want to. . 


A. The paper speaks for itself. 


Mr. Hicks: Complainant’s counsel object 
to the instruction civen by defendant’s coun- 
sel, Mr. Haves to the witness. Complain- 
ant’s counsel further state that in their view 
of the law the witness is obliged to look at 
memoranda to refresh his recollection. 


~. Q701. Will you kindly look af this paper signed 
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134 Thomas A. Edison. 


and yerified by you for the purpose of refreshing 
your recollection in regard to its contents? 

(Witness examines paper. ) 

A. I have read the original contracts over hastily. 

Q702. That paper is the plea in that suit, is it 
not? 

A. I don’t know; I suppose it is. 

Q703. At the time vou signed and verified that 
paper you were familiar with the facts therein 
stated, were you not? 


Mr. Hough: Defendant objects to the ques- 
,tion and to any answer thereto, upon the 
ground that the instrument shown to the 
witness is not evidence against this defend- 
ant, and that none of the documents 
purporting fo be annexed to the 
paper shown witness purport to be originals, 
and the recollection or recognition of this 
witness cannot make them evidence against 
~ this defendant, and I object to any answer 
regarding the exhibits attached to that plea 
from this witness. 

Mr. Hicks: Complainant’s counsel states 
that, since the paper is signed and verified 
by the witness, it is proper memoranda from 
which the witness can refresh his recolleec- 


tion, and that if the witness knew the facts_ 


signed and verified by him in the paper at 
the time of signature and verification but 
does not now recall them, the paper itself 
becomes evidence of the facts.therein stated. 


A. I did not verify the contracts, but assumed 
that they were true copies. 

Q704. You had no doubt about the truth of the 
copies, had you, at that time? 

A. I don’t know-what I thought at the time. 
I supposed they were true copies or I would not 
have signed them. 
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Q705. At the last session you testified in your 
answers to questions 566 to 569 that you have 
sworn to the truth whatever you have sworn to, and 
that you try always to be very careful and exaimn- 
ine papers before signing and verifying when it is 
an affidavit— 


Mr. Hough: Objected to on yhe ground 
that the witness’ answer to the question will 
speak for itself. 

Mr. Hicks: Complainant’s counsel ob- 
jects to the frequent interruptions of de- 
fendant’s counsel, the question not having 
been completed. 


Q706. (QT05 continued.) Is not that testimony 
also true with regard to the paper which I am now 
exhibiting to you, being the ple: . 

A. No, sir, it is not true in the sense that I made 
the answer. When thirty or forty sheets of sup- 
posed copies of a contract are given to me, I assume 
that they are correct copies, and sign the document 
in which they are a part of the exhibit. I don't 
think it has been the custom in cases where having 
a great number of complicated contracts that they 
should be absolutely verified word by word. I be- 
lieve they are generally a good deal taken on as 
sumption. | 

Q107. You are satisfied of the substantial truth 
of your affidavit before signing and verifying it, 
are you not? 

A. When I signed that document that vou have 
just. recited containing a whole lot of contracts, 
IT assumed that the copies of those contracts were 
eorrect from the originals. I have no reason to 


believe they are not correct or haven’t been copied 


right, or whether there are any mistakes in them. 
I simply assumed they were correct copies and 
signed the affidavit. 
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ae 406 Qv0s. At that time you were satisfied that they 
i were correct copies? 
a A. I assumed it. 
a Q709. You had no doubt about it? A. I had no 
~ a doubt about it; I had no reason to doubt it, al- 
e. though I didn’t verify the copies from the original. 
4 Mr. Hicks: The paper above exhibited % 
y : to the witness being the plea entitled in the 
4 — United States Circuit Court, District of 
- a New Jersey, between American Graphophone 
! Company against Edison Phonograph 
A Works, which the witness has testified bears 
a | his signature, Edison Phonograph Works by 
3 407 Thomas A. Edison, President, is offered in 
e ay . evidence with the file mark thereon. 
‘a 7 Mr. Hough: Defendant objects to the re- 
i , ception of the paper in’ evidence on the 
* eround that the contents thereof have not 
‘4 been proven; that the instruments therein 
H a : | referred to have not been produced or ac- 
~ ie | counted for, and that the instrument which 
4 | has been referred to by the complainant’s = 
i. counsel as an‘affidavit of the witness is not 
3 an affidavit of the witness, and does not pur- 
s port to be. | | 
‘= ay Marked “Complainant’s Exhibit 27, Dee. 
~ a 408 7, 1902, J. A. S., Ex’r.” 
a Mr. Hough: Defendant’s counsel admits 
“4 that Complainant’s Exhibit 27 is produced 
4a | at this hearing by Mr. Oliphant, the Deputy 
- a | Clerk of the United States Cirenit Court for 
7 s the District of New Jersey, and is brought 
a here by Mr. Oliphant from the files of the 
a ; court, 
Q710. I show vou another paper and ask if it 
as a bears your signature (showing witness paper) ? 
" a | A. One paper bears my signature. 
| 
~ , 
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Qv1l. The paper which bears your signature, will 409 
you kindly examine and refresh your recollection 
therefrom? 

A. I have read the affidavit signed by me. 

Qi12. Are the statements therein contained true? 

A. I believe they are, except as to the legal mat- 
ters, and I believe them to be true. 

Qiv14. At the time you verified the aflidavit, your 
recollection was fresher than it is to-day, in regard 
te-those matters, was it uot? 

A. Yes. 


Mr. Hicks: Defendant’s counsel, Howard 
W. Hayes, being present to-day, complain- 
ant’s counsel inquires whether it is the pur- 410 
pose of defendant’s counsel to hold com- 
plainant to strict proof of facts and docu- 
ments which are matter of record in va- 
rious courts and well known to defendant’s 
counsel. 

Mr. Hough: I will answer that question 
for the National Phonograph Company, 
which is the only defendant served, and the 
only defendant. against whom this testimony 
purports to be taken. I shall insist upon 
what I conceive to be proper, legal and regu- 
lar proof of the allegations of the bill of 
complaint. ‘ani 


q) 


“aay 


«) 


Q715. Did vou look at the exhibits annexed to 
your affidavit and referred to in the affidavit? 

A. No, I did not. : 

Q716. Will vou kindly look at the exhibits? 

A. I have looked hastily through the exhibits. 

Q717. Exhibit A annexed to the affidavit is an- 
other copy of the same notice which you have al- 
ready testified was sent out by the receiver of 
the North American Phonograph Company, is it 
not? 
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Mr. Hough: Objected to on the ground 
that the witness cannot be asked specifically 
as to any instrument or document which is 
not yet put in evidence or offered in eyi- 
dence. 


A. I suppose it is; it looks like it. 

Q71s. Exhibit B is another notice sent by the 
receiver of the North American Phonograph Com- 
pany to the creditors and stockholders of the North 
American Company, is it not? 


Mr. Hough: Same objection. 


A. Yes, I think that is all right; .1 remember 
that. 

Q719. Exhibit D sets forth a correct copy, does 
it not, of the offer to compromise made by you to 
John R. Hardin, receiver of the North American 
Phonograph Company? 

A. Well, I don’t know whether it is a correct 
copy. It isa printed copy; it may be all right. It 
looks all right. 

Q720. You don't discover any error in it, do 
you? ; 

A. Well, I haven’t read it over enough to dis- 
cover any error. I don’t doubt bat what it is all 
right. | 

Q721. Won’t you kindly look at it so you can 
point out any error? 

A. I don’t remember enough about it to testify 
absolutely. 

Q722. Your best recollection only? 

A. I have read it over a little more carefully. 
There are some things I don’t recognize—I don’t 
remember—but I don’t doubt but what it is all 
right. 

Q723. Exhibit E sets forth a copy of a note for 
878,518.37; will vou kindly look at the copy of 
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the note and state whether it is not a correct copy 
to the best of your recollection? 

A. I don’t know whether it is correct or not. I 
don’t remember the exact sum, somewheres near 
that amount though. 

Q724,. And the endursement upon the note which 
is given immediately below the note in the exhibit 
——is not the statement of the endorsement substan- 
tially correct, according to your best recollection? 

“A. I don’t remember it. 

Q725. But that note was secured by deposit of 
ihe stock of the Edison Phonograph Company, was 
it not? 

A. If I remember right there was some deposit 
of stock to secure the note. 

Q726. And when you verified this aftidavit, your 
recollection was better then than it is now, was it 
not? 

A. Yes. ) 

Q727. You have no reason to suppose that the 
affidavit was inaccurate, have you? 

A. No, sir, but I don’t know anything about 
those papers pinned at the end of it. I don’t know 
how many papers may be pinned to the end of the 
contract or anything about it. 

Q728. The papers don’t appear to have been 
tampered with, do they? . 

A. No, they appear to be all right, only I am 
not certain. | : 

Q729. You notice endorsed upon there the signa- 
ture 8S. D. Oliphant, Clerk, do you not? 

A. Yes, sir. 

Q730. And these exhibits are all referred to in 
the affidavit which bears your signature? 

A. I believe they are. ¢ 

Q731. Are there any exhibits annexed to the affi- 
davit which are not referred to in the affidavit? 

A. I don’t think there is, -I*think not, only I 
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don’t know about the annexed papers. I don’t re- 


member much about them. 7 

Qi32. After reading the aftidavit you recollect 
in a general way the transactions set forth in the 
affidavit, do you not? 

A. Yes, I have some recollection of it. 

Q733. And is there anything in the affidavit 
which you recollect to-day to be untrue? 

A. No. 


Mr. Hicks: The affidavit signed by the wit- 
ness Thomas A. Edison sworn to January 
23, 1896, before John F. Randolph, notary 
public, together with the Exhibits A, B, C, 
D, E and F, thereto annexed are offered in 
evidence. 

Mr. Hough: Defendant objects to the re- 
ception of the instrument offered in evi- 
dence on the ground that it does not tend to 
prove the statements of fact purporting to 
be made therein, and no foundation for the 
introduction thereof has been laid; that the 
witness has not shown a sufficient recollee- 
tion of the events, and that the affidavit and 
the exhibits annexed thereto are not the best 
or permissible evidence of the statements 
therein purporting to be made, and that the 
witness has not heen examined specifically 
as to the occurrences stated in the affidavit 
and exhibits. 

The defendant makes the same admission 
with respect to this paper being produced 
from the files of the Cirenit Court of the 
Tnited States for the District of New Jersey 
as with reference to the last exhibit. 

The paper referred to is marked “Com- 

~~ plainant’s Exhibit 28, Dec. 17, 1902, J. A. S., 
— Ex’r.” 
Recess until 2 P. M. 
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After recess. 


THOMAS A. EDISON, direct-examination con- 
tinued: 


By Mr. Hicks: 


Qi34. In your affidavit, Complainant’s Exhibit 
28, you say the receiver under the order of the court, 
has issued notice for a public sale of the assets on 
February §, 1896; and further you say “T expect to 
bid for this property and expect to secure it”; Now, 
I ask vou whether the bid which you have testified 
Howard W. Haves was authorized to make for you 
and the property which you did secure, was not the 
property referred to by vou in this affidavit? 


Mr. Hough: I object to that question on 
the ground that the affidavit must speak for 
itself, and any instructions given by Mr. 
Edison to Mr. Haves don't affect this defend- 
ant. 


A. I don't recollect exactly much about it just 
now. This affidavit ought to give information on 
the subject. 

Q735. While vou haven’t a present recollection 
in regard to those facts, you have no reason to 
doubt the correctness of the statements in the af- 
fidavit? 

A. No, sir, the affidavit is all right. 

Q736. The affidavit was verified January 23, 
1896 that was the time when these things were tak- 
ing place, was it not? 

A. That is the time the affidavit was sworn to, 

Q73T. And the sale was advertised, was it not, 
for February &, 1896? 


Mr. Hough: Objected to as immaterial, 
when the sale was advertised for or actually 


took place. - * 
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A. The affidavit so states; I don’t have any re- 


collection of it. , 
(Q738. If your statement in the affidavit that the 


sale was to take place on February 8, 1896, is cor- 
rect, then the time at which you verified the af- 
fidavit, January 23, 1896, was about the time that 
these transactions mentioned in the affidavit were 
taking place, was it not? 


Mr. Hough: Objected to. The affidavit is 
not evidence and any reference by the wit- 
ness to the affidavit beyond the refreshing 
of his recollection is not permissible or ad- 
missible evidence. . 


A. I suppose it was; I don't know whether the 
sale was postponed or not. 

Q739. Your affidavit was made shortly before the 
proposed time of the sale, wasn't it? 

A. I can’t recollect that. I should say it wasn’t 
very much difference in time. 

Q740. So that, at the time you verified the af- 
fidavit, those facts stated in the affidavit were fresh 
in mind? | 

A. They were pretty fresh in mind. TI didn’t go 
into all of the details. The affidavit is correct, as 
far as I knew. 

Q741. You had in mind purchasing the assets 
at the sale, didn’t vou? 

A. When I made that affidavit I did. 

9742. And you had your mind directed toward 
that. sale and those assets, did you not? 

A. Yes, sir. 

Q743. And you had in mind the proposed com- 
promise? 

A. What compromise? 

Q744. The compromise which you proposed to the 
receiver, set forth in Exhibit D, annexed to the 
affidavit? _ 
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Mr. Hough: Objected to. All compromises 
on any matters between Mr. Edison person- 
ally and the receiver of the North Amer- 
ican Phonograph Company are immaterial 
to this case. 


A. My mind is a little hazy about this printed 
compromise. It seems to be all right. I don’t re- 
member very much about it. 

Q745. At the time you verified the aftidavit, 
however, you had in mind that proposed compro- 
mise, did you not? 

A. I think I did, yes. 


Mr. Hicks: Complainant’s Exhibit 28 is 
again offered in evidence upon the ground 
that althongh the witness’ present recollec- 
tion is not strong, it appears that the afii- 
davit was made at the time of the occurrence 
of the events referred to in the affidavit, and 
that at that time the recollection of the wit- 
ness in regard to the facts stated in the affi- 
davit was good. 

Mr. Hough: The offer of the instrument 
is objected to upon the ground previously 
stated and because it is not competent to 
offer in evidence any written instrument not 
itself udmissible in evidence by reason of 
the failure of the recollection of the person 
who has heen interrogated regarding it. His 
testimony must be from his own recollec- 
tion and not otherwise. 

Mr. Hicks: Complainant offers in evi- 
dence the printed bill of complaint and the 
replication to the plea in the suit of the 
American Graphophone Company against 
the Edison Phonograph Works. 

Mr. Hough: Objected to as immaterial 
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and irrelevant to any of the issues in the 
case. 

Marked aes La | Exhibit 29 and 
30; Dec. 17, 1902,.J. A..8.,. Ex’r,’ 


Qi46. Will you kindly read question and an- 
swer 311. [ show vou what purports to be your 
testimony in the suit of the American Grapho- 
phone Company against Edison Phonograph 
Works, and for the purpose of refreshing vour rec- 
ollection, I ask vou kindly to look at it? 

A. I have read it through lastilv; that purpoxse 
to be my testimony. 

Q747. Will vou kindly read particularly now 
questions and answers 9 to 12? 

A. (Witness does as requested. ) 

Q748. Referring now to question 270, I ask vou 
whether having refreshed vour recollection, you 
did not testifv as stated in that question? 


Mr. Hough: Objected to as not compe- 
tent to ask the witness whether he did so 
testify. The inquiry must be as to whether 
a certain fact is true or not, or what the 
truth is regarding certain facts. 


A. I remember of testifving to something of that 
kind. 

Q749. Now, then, having refreshed vour recollec- 
tion from the testimony, it is the fact, is it not, that 
the arrangement made between vou and Mr. Lip- 
pincott as to the right to manufacture was that 
you were to have the sole right to manufacture the 


“phonograph and the Graphophone Company the 


sole right to manufacture the graphophone? 
Mr. Hough: Objected to as immaterial. 


A. I think there was come such arrangement like 
that, yes. 
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Q750. Your rights were assigned to the Phono- 
graph Company? 


Mr. Hough: I object to the question as 
the assignment is alleged or appears to have 
been in writing and the writing is not pro- 
duced, and it is improper to examine the 
Witness regarding the contents of such al- 
leged writing. 


-A. If I remember right, the rights were given the — 


Phonograph Works by the Edison Phonograph 
Company before we dealt with Lippincott, al- 
though I am not sure of that, but I think in my 
testimony I meant to convey the idea that the 
works would be given the right should Lippincott 
get control of the Edison Phonograph Company. 
If I remember right— 

Q751. In the selling out of the Edison Phono- 
graph Company you reserved the right to manufac- 
ture and afterwards transferred that to the Edi- 
son Phonograph Works before you dealt with Lip 
pincott? 

A. I think I did; Iam not sure of it. 

Q752. And refreshing your recollection from 
that testimony, the rights to manufacture which 
were assigned to the Phonograph Works were to 
continue in perpetuity, were they not? 

A. I don’t remember that, whether there was any 
limit in time or not. I would have to see the con- 
tract to see what the arrangements were. 

Q753. Referring vou to Complainant’s Exhibit 
27, which is the plea signed by vou, will you not 
look at Exhibit B thereto annexed, being the-agree- 
ment dated Anenst 1, 1888, between the North 
American Phonograph Company, Lippineott and 
the Edison Phonograph Works, and particularly 
to the paragraph marked “First” thereof, and after 
refreshing your recollection, jill you not state 
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whether the grant of the right to manufacture to 
the Edison Phonograph Works was not in per- 
petuity? 


Mr. Hough: Same objection; the question 
calls for the contents of a written document. 


A. This supposed copy of a contract looks fa- 
imiliar to me, but I think there was some other con- 
tract in which there was some clause in there that 
we would forfeit the right to manufacture under 
certain conditions. 

Q754. The Edison Phonograph Works has al- 
ways exercised the right to manufacture under 
your phonograph patents, has it not? 

A. Yes. 

Q755. It alone had the right to manufacture for 
the North American Phonograph Company, and it 
alone manufactures for the National Phonograph 
Company to-day; that is correct, is it not? 

A. It is correct as to the National Phonograph 
Company, but the North American Phonograph 
Company don’t exist. 

Q756. When the North American Phonograph 
Company did exist, the Edison Phonograph Works 
alone manufactured for it under your patents? 


Mr. Hough: I object to that on the 
eround that the agreement between the Edi- 
son Company and the North American is al- 
leged to have been in writing and the writing 
has not been produced and proved, and the 
question calls for the contents of a written 
document. . 


A. Yes, it manufactured for the North American 
Company and for another company which exported. 
Q757. Through the organization of the North 
American Phonograph Company there was accom- 
plished, was there not, the consolidation of the 
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phonograph and the graphophone business in one 
concern ? 

A. No, sir, the Graphophone Company crawled 
out of their contract. 

Q758. Before the Graphophone Company crawled 
out of its contract, that consolidation was accom- 
plished ? 

A: No, it never was accomplished, so the Graph- 
ophone people claimed. 

ey759. That was what prevented the consolida- 
tion? ' 

A. I don’t know what the trouble was. I know 
they didn’t consolidate. 

Q760. Referring to your testimony in the suit 
against the works to refresh your recollection, be- 
fore Lippincott’s plan went through, the Grapho- 
phone Company claimed that you infringed their 
patents, did they not? 

A. A mutual arrangement between the two of us 
in that respect. 

Q761. You claimed they infringed your patents? 

A. Yes. 

Q762. And the object of Lippincott in forming 
the North American Phonograph Company was to 
put the patent rights in one concern, was it not? 


Mr. Hough: Objected to on the ground 
that this witness cannot know what Lippin- 
cott’s object was. 


A. If my recollection is right, he was the agent 
of the Graphophone Company and started in to 
form a large corporation, but he found us doing 
business in Dey street, and he saw he couldn’t carry 
his big company through, so he came and made 
overtures to us; that is my recollection of it. 

Q763. That is he found ft necessary to get phono- 
graph rights in order to do business? 
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A. I suppose so.’ I supposed that was his ob- 


ject. 
Q764. You were president of the North Amer- 


lean Phonograph Company, and didn’t the North 


443 


American Phonograph Company claim that it pos- 
sessed the patent rights necessary to enable it to 
deal in phonographs and eraphophones? 

A. That is the way I understood it at the time 
or I wouldn’t have gone in. 

Qi6o. Upon that question the North American 
Phonograph Company presented a bold front to 
the public, did it not? 

A. I don’t know; I supposed the ohject was to 
consolidate all of the competing interests, so there 
would be no competition. 

Q766. Referring to question and answer 54 and 
55 of the paper hefore you and to question 371 of 
your examination in this case, can you not now 
state after refreshing vour recollection whether the 
testimony set forth in question 371 was not. given 
by vou In the case against the Phonograph Works? 


Mr. Hough: Objected to as immaterial 
whether the testimony was given or not. It 
cannot be made evidence in this case by read- 
ing it from the record of another. 


A. I don’t remember that now, but there was 
some kind of a rounding up agreement, [I can re- 
member that. | 

Q767. You testified as set forth in Question 371, 
did you not? 

A. Yes. ; 

Q768. Was not your recollection fresh on this 
point at the time of giving the testimony? 

A. Yes, pretty fresh, not extraordinarily fresh. 

Q769. Is not the purpose of the rounding up 
contract which you say you remember, correctly 
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set forth in the statement of your testimony in 
question 371. 


Mr. Hough: Objected to as calling for 
the substantial contents of a written instru- 
ment not produced or proved. 


A. I don’t remember it. The details, that was 
attended to bv the lawvers. All that I can re- 
member is that generally there was a rounding up 
contract tc make things legal, which I knew noth- 
ing about. 

Q770. By “legal” you mean, do you not, so that 
good title could be conveyed to the New England 
Phonograph Company and the Metroplitan Phon- 
ograph Company? 

A. I don’t know about the legal part of it. 

Q771. What was your understanding of the ob- 
ject of the rounding up contract? 


Mr. Hough: Objected to on the ground 
that whatever the contract is it must he 
produced and speak for itself, and the wit- 
ness’ understanding of it is immaterial and 
irrelevant. 


A. My understanding is that they had a whole 
lot of contracts and there was a general mix-up, 
and [I suppose the lawyers wanted to get it 
straightened out and they had what they called 
a rounding up contract. 

Q772. I show you four metallic plates, and ask 
you if you have knowledge of these plates? 

A. I have no knowledge of that one. That one 
we used to put on the phonograph. I don’t re- 
member this one. T don’t remember that one. 

Q773. Referring to the one which you say you 
used to put on the phonograph. Whom did you 
refer to when you said “we used to put it on?” 

A. The Phonograph Works. ~ 
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Q774. That is to say the Edison Phonograph 
Works put this plate on machines manufactured 
by it for the North American Phonograph Com- 
pany, did it not? 

A. Yes, that was the standard one, if I remem- 
ber right that we put on—the standard plate we 
put on their phonographs for a long time. After- 
wards there was some change, but I don’t remem- 
ber what it was. The lawyers suggested certain 
changes and they were carried out, but I paid no 
attention to it. 


Mr. Hicks: The plate referred to is of- 
fered in evidence. | 
Marked “Complainant’s Exhibit 31, J. A. 


S., Ex’r., Dec. 17, 1902.” 

Q775. Isn't this plate which I now show you one 
used by the National Phonograph Company? 

A. I don’t remember it. I don’t remember of 
ever looking at this plate. I know they put a 
plate on it, but I never remember of reading it. 

Q776. Isn’t the plate put on by the Edison Phon- 
ograph Works? | 

A. Yes, if it is made by them for the National 
Company, I suppose it was put on. 


Exhibit 31 is a nickel plated piece of 
metal bearing the stamp legend: 
“North American Phonograph Co., New 
York. 
Patents February 19, 1878, 
March 26 1878 
March 25, 1879 
May 18, 1880 
May 8, 1888 
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July 31, 1888. 
other patents applied for.” 


Qi77. I show you a paper purporting to be a list 
of suspended dealers. Are you familiar with that 
circular? 

A. No, sir. 

~Q778. Never saw it before? 

A. No, sir. 

Q779. Are you familiar with this paper? 

A. Mr. Gilmore showed a copy of a proposed 
agreement to me once in the laboratory. I 
don’t remember of ever seeing any since. I don’t 
remember seeing a printed one. 

Q780. A proposed jobbers’ agreement? 

A. Yes, sir. 

Q781. Did you approve of it? 

A. I didn’t have anything to do with it. 

Q782. You didn’t object to it? 

A. No, sir; he runs the business. 

Q783. Did he show it to vou as an officer of the 
National Phonograph Company, or as an offiesr., of 
the Edison Phonograph Works? 

A. I don’t know in what capacity he showed it 


to me. 


Q784. Have you ever seen this paper purporting 
to be the list prices of phonographs 

A. I don’t remember it. 

Q785. You have testified that you know who the 
stockholders of the National Phonograph Company 
are. Will vou please state who they are? 


Mr. Hough: I object to the question as 
calling for evidence, the proper proof of 
which and only proof are the books of the 
corporation. 
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A. Where did I testify to that fact? 
Q786. You testified to that effect in answer tu 


‘question 337, 


A. Well, I thought I was myself, but I find by 
asking my bookkeeper that I am not a stockholder, 
and I really don’t know who the stockholders are. 

Q787. You have been a stockholder, have you 
not? 

A. Well, I think so; I am not sure of that. 

Q788. Have you refreshed your recollection 
whether vou paid any of the fees for the organiza- 
tion of the National Phonograph Company? 

A. I don’t remember of paving any. 

Q789. Have vou ever received any dividends or 
profits from the National Phonograph Company? 

A. I refuse to answer that. 

Q790. For what reason? 

A. Because it is my own business. 

Q791. Have you received any profits or dividends 
from the National Phonograph Company by reason 
of any stock ever held by you in that company? 

A. I refuse to answer. 

Q792. Is there any contract between you and the 
National Phonograph Company? 

A. IL refuse to answer that, too. 

Q793. What relation, if any, exists between you 
and the National Phonograph Company? 

A. I refuse to answer that question also. 

QO794. What authority, if any, have you given to 
the National Phonograph Company in regard to the 
selling or using or manufacturing of phonographs 
or supplies made under your patents? 

A. T refuse to answer that question. 

Q795..What is vour reason for refusing to an- 
swer these questions? 

A. Because it is my own private business. 

Q796. Is the National Phonograph Company 
vour nrivate business? 
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» A. No, sir, but your questions relate to my own 
affairs and I refuse to answer. 

QiT97. What connection have you had with the 
National Phonograph Company since its organiza- 
tion? 


Mr. Hough: Objected to on the ground 
that it already appears he is not now an offi- 
cer or stockholder and that such inquiry as 
this question makes it irrelevant to any is- 
sues in this case. 


=? 


A. I refuse to answer. 

Qi9s. Tf vou had no connection with the Na- 
tional Phonograph Company you wouldn’t refuse 
to answer, would you? 

A. I refuse to answer that. 

Q799. You derived a profit, do you not, from the 
sale by the National Phonograph Company of pho- 


hographs and supplies therefor? 


Mr. Hough: I object to that. What the 
National Phonograph Company pays for its 
right to manufacture if in writing should be 
produced and proven properly. 


A. I refuse to answer. 


Mr. Hicks: Do I understand defendant’s 
counsel to admit that the National Phono- 
graph Company pays the witness for the 
right to manufacture phonograph supplies? 

Mr. Hough: No, I don’t admit anything. 

Q800. Can you state to-day whether you were 
ever an officer of the National Phonograph Com- 
pany? 

A. No, I am pretty sure I never was. 

Q801. Have you inquired since the last session 
of your examination? 

A. No, I forgot. 
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460 Qs02. Have you read the subpoena duces teeum, 


which was served upon you at the last session? 
A. Yes, I glanced at it. 
Q805. What do you mean by glancing over it? 
A. Looking for what papers you want. 
QS804. Did vou read the description of each pa- 
per called for in the subpena? 
A. Yes. 


= Mr. Hicks: Complainant's counsel inquire 
of Mr. Hayes, who has appeared upon this 
examination for the witness, and who is 
also the counsel for the defendant of record, 
whether he has not in his possession copies 
of the contracts and other papers described 
in the subpoena dices tecum, served upon 
the witness at the time of the last session 
and whether he will not produce such copies. 
Mr. Haves: I. inform counsel for com- 
plainant that the proper procedure in such 
matters is to subpamna the counsel and then 
he will, according to his duty, immediately 
place in the hands of his client any papers 
belonging to that client described in the sub- 
pena. That is the course laid down by the 
decisions of this Court. 
Mr. Hicks: In your reply you refer, as 
462 - did my question to papers which may be ia 
your possession as counsel for the witness, 
do you not? 
Mr. Hayes: I have nothing further to say. 
Mr. Hicks: The witness is offered for 
cross-examination. 
Mr. Hough: The defendant, the National 
Phonograph Company, moves to strike out 
from the record herein the questions pro- 
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pounded to the witness as to which objec-_ 


tion has heen made, and the answers there- 
_.to, and all documents or writings offered in 
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evidence as to which objection has been 
made, and to strike out also from the record 
all questions (and the answers thereto) eall- 
ing for the contents in whole or in part of 
any written instruments, and gives notice 
that such motion will be brought on for hear- 
ing at the argument hereof, or at such other 
time as special notice may be given for, on 

_. the ground that all such question which are 
above specified are not lawful or permissi- 
ble, and that the answers thereto are not 
material, pertinent or lawful evidence un- 
der the issues herein, against the defendant, 
the National Phonograph Company, and 
that the said documents are not admissible 
as primary evidence herein, and that no 
ground has been laid for their admission as 
secondary evidence. 


Cross-examination by Mr. Hough: 


XQ805. Mr. Edison, how long has Mr. Randolph 
been concerned with you? 

A. About 27 years. 

XQ806. Do you personally keep the custody of 
your legal and business papers? 

A. No, he keeps them. 

XQ807. And how long has it been his business 
to keep them? 

A. Oh, I think as much as 15 years. 

XQ808. And where does he keep them? 

A. In the laboratory. 

XQ809. Do vou know that? 

A. Feu, Br. 

XQ810. Do you ever go to look at them your- 


‘self? - 


A. No, I don’t remember of doing so. 
XQ811. Have you had a great many business 
papers and legal papers signed in your time? 
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A. Yes, sir, a good many thousand. 

XQ812. When you received the ‘subpoenas to 
which Mr. Hicks has directed your attention and 
with which you have been served, did you furnish 


-Mr. Randolph with a copy of the subpena? 


A. I sent the subpeena to Judge Hayes, and then 
Judge Hayes’ man came over with a list and gave 
it to Mr. Randolph and I told Mr. Randolph to find 
them and give them to the messenger to take back 
to Judge Hayes. 

XQ815. And you wrote to Mr. Randolph about 
it? 

A. Yes. 

XNOSI4. Who could make the search better for 
these papers or any papers of yours, you or Ran- 
dolph? : 

A. Oh, Randolph. 

XQ815. And he reported to you about it? 

A. Yes, sir. 

XQOS16. What has he told you as the result of 


his search? 


A. He met me this morning and said he sent all 
he could find called for in the subpeena over to 
Judge Hayes. : | ; 

XQS17. Do you know any other place where 
search could be made for the papers referred to in 
that subpcena that you have any control over? 

A. No, I really do not. The North American 
Company must have had copies or originals, 

XQS818. You really think that you have ex- 
hausted your efforts to find these papers that are 
referred to in the subpena? 

A. Yes, sir; I don't know where we are going 
to look for them now. 

XQ819: What kind of business do you person- 
ally attend to, Mr. Edison? 

A. The technical part. 
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XQS20. How long is it since you have had any- 
thing to do with the business part of any of your 
enterprises? 

A. I very seldom have anything to do with the 
business part of any of them. 

XQS21. How long is it since vou have had any- 
thing to do with the business part of the Edison 
Phonograph Works? 

A. I never had much to do with it, except the 
technical part. 

XQS822. Have vou anything to do with the busi- 
ness part now? 

A. No, really not. 

XQS823. Did vou ever have anything to do with 
the business part of the Edison Phonograph Com- 
pany? 

A. No, they never did much business. 

XQS824. Do vou know how many times you have 
been a witness in various suits arising out of your 
inventions? 

A. Well, a great many times; I don’t remember 
them. 

XQ825. Have vou any idea as to how many 
times? . 7 

A. Oh, perhaps a hundred times. 

XQO826. At this date have vou any present recol- 
lection as to what you have testified to on those 
various occasions? | 

A. No, sir; very little. 

XQS827. When vou were the President of the 
North American Phonograph Company, did you 
have anything to do with the business or legal 
part of it? 

A. No, sir; simply a figurehead; nobody else 
would take the place. : 
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Mr. Hicks: Complainant’s counsel state 
that they have under advisement the ques- 
tion of moving to punish the witness for 
contempt and that in the event of such 
motion being made, they may have occa- 
sion to examine the witness further under 
whatever ruling the Court may make. 

Mr..Hough: The solictor for the defend- 
ant states that he shall expect due notice 
of such motion inasmuch as it involves prac- 
tically the direction of the Court as to the 
answering of certain questions which, in- 
asmuch as the witness refused to answer 
them at all, counsel for defendant has not 
objected to or taken any position regard- 
ing. 

Mr. Hicks: Complainant’s counsel further 
state that they may have oceasion 
again to examine the witness upon certain 
points provided other testimony to prove 
those points cannot be secured. 

THOMAS A. EDISON. 


Adjourned to a date to be agreed upon 
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New York Phonograph Co. vs. National Phono- 
graph Co. ; 
New York, February 17, 1903. 


Met pursuant to notice. 


- Present—Louis Hicks Esq., and ELtisHa K. Camp, 


Esq., for Complainant. 
Howarp W. Hayes, Esq., and <A. Lg. 
EVERETT, Esq., for Defendants. 


JOHN F. RANDOLPH, sworn and examined 
as a witness for complainant, testified as follows: 


Direct-examination by Mr. Hicks: 


Q1. What is your name, age, residence and oc- 
cupation? 

A. John F. Randolph; age, 39, West Orange, 
New Jersey; private secretary for Mr. Edi- 
son; I have charge of the accounts of the Edison 
Laboratory, and am secretary and treasurer of 
about twelve different companies. 

Q2. Will you mention the companies of which 
you are secretary and treasurer? 

A. The Edison Phonograph Works, the National 
Phonograph Company, Bates. Manufacturing 
Company, Edison Manufacturing Company, New 
Jersey and Pennsylvania Concentrating Works, 
Sussex County Iron Company, Ogden Iron Com- 
pany, the Mining Exploration Company of New 


Jersey, the Edison Ore Milling Company and the 


New York Concentrating Works. 

Q3. In which of these companies is Thomas A. 
Edison not interested? 

A. In the National Phonograph Company. 

Q4. Mr. Edison is interested in all-the other 
companies named by you, is he? 

A. Yes, sir. | 

Q5. Are you connected with the Edison Phono- 
graph Company? . 
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A. Yes, sir. 
Q6. In what capacity? 
A. Secretary and treasurer. 
Q7. How long have you been connected with the 
Edison Phonograph Company? 
A. I don’t remember; since Mr. Tate was secre- 
tary; I don’t remember when that was. 
Qs. How long have you been connected with Mr. 
Edison? . : 
A. Since 1878. 
Q9. How long have you been connected with the 
Edison Phonograph Works? 
A. Since 1894, I think. 
Q10. And with the National Phonograph Com- 
pany? | 
A. 1896. 
Q11. The National Phonograph Company was 
organized in 1896, was it not? 
A. Yes, sir. | 
Q12. And vou have been connected with that 
company since its organization? 
A. Yes, sir. 
Q13. How did you happen to become connected 
with the National Phonograph Company? 
A. After the company was incorporated, at a 
meeting I was elected secretary and treasurer. 
Q14. Were vou a stockholder? 
A. At the time I was elected, ves, sir. 
Q15. Are you a stockholder to-day? 
A. Yes, sir. 
Q16. How many shares of stock do you own? 
A. Thirty-three, I think. 
Q17. At the time you were first elected secretary 
and treasurer of the National Phonograph Com- 
pany, were you then private secretary to Mr. Edi- 
gon? | 
A. Yes, sir. 
Q18. And was it through Mr. Edison’s influence 
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that you became secretary and treasurer of the Na- 
tional Phonograph Company? 

A. Yes, sir; I think it was. 

Q19. From whom did you receive the first stock 
which you held in the National Phonograph Com- 
pany? ; 

A. From one of the incorporators, I don’t re- 
member which one. 

Q20. According to the certificate of incorporation 
ef-the National Phonograph Company, being Com- 
plainant’s Exhibit 15, the incorporators were Lam- 


bert, Stewart, and Franks.* Did you receive your | 


stock from one of the three named? 

A. From one of the three; ves, sir. 

Q21. Do you now recollect) which one of the 
three? 

A. I do not. 

(22. Where did the meeting take place at which 
you were first elected secretary and treasurer? 

A. I dowt remember; F think it was in Newark. 

Q23. At Judge Haves’ oftice? | 

A. At Judge Haves’ office, I think. 

Q24. Are not the three incorporators whose 
names I gave to ‘you in Judge Hayes’ office? 

A. I think they were at the time. 

Q25. Do you know whether any of them are still 
in Judge Hayes’ office? 

A. I do not. 

Q26. Where have the meetings of the National 
Phonograph Company taken place since the time 
of its organization? 

A. At the corner of Lakeside avenue and Valley 
Road, West Orange. 

Q27. What. is the building known as? 

A. The Edison Laboratory. 

Q28. And the office of the National Phonograph 
Company is at the Edison Laboratory? 

A. Yes, sir. ” 
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Q29. And the Edison Laboratory is the private 
property of Thomas .A. Edison, is rt not? 

A. Yes, sir. 

Q30. What other companies have their offices 


in the Edison Laboratory? 


A. The New Jersev and Pennsvlyania Concen- 
trating Works, the Sussex County Tron Company, 
the Ogden Iron Company, The Edison 
Ore Milling Company, the New York 
Concentrating, Works. the Edison  DPhono- 
eraph Company — the {dison Phonograph 
Works—we hold the meetings there, and I suppose 
we call that the office—the Edison Manufacturing 
Company, the Bates Manufacturing Company, the 
Mining Exploration Company of New Jersey, and 
the Edison Portland Cement Company has an of- 
fice there, and the Edison Storage Battery Com- 
pany, too. I am secretary and treasurer of that; 
I forgot that. . 

Q31. Are any manufacturing operations con- 
nected with phonographs and supplies for phono- 
graphs carried on at the Edison Laboratory? 

* A. There is experimental work connected with 
some of it carried on there. 

Q32. For whom is that experimental work car- 
ried on? 

A. For the Edison Phonograph Works and the 
National Phonograph Company. 

Q33. By whom is it carried on? 

A. By the employees of the Edison Laboratory. 

Q34. Including Mr. Edison himself? 

A. Yes, sir. 

Q35. Where is the factory of the Edison Phono- 
grarh Works? 

A. It is on Lakeside avenue, West Orange, ad- 
joining the Edison Laboratory. 

Q36. Who are the officers of National Phono- 
graph Company? 
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A. The directors and officers, you mean? The 
directors are W. S. Mallory, W. E. Gilmore and J. 
I’. Randolph. The president is W. E. Gilmore, and 
the secretary and treasurer J. F. Randolph. 

Q37. You have been secretary and treasurer of 
National Phonograph Company from the date of 
its organization down to the present time, have you 
not? 

A. Not right at the start. There was ‘another 
secretary and treasurer. 

Q38. How long did the prior secretary and 
treasurer remain in office? 

A. A very few days, if I remember right. 

Q39. With the exception of a very few days, 
then, you have been secretary and treasurer of Na- 
tional Phonograph Company from the time of its 
organization down to the present time? 

A. I have. 

Q40. You have had charge, then, of the books and 
papers of the company, have you not? 

A. No, the books and papers of the company 
have been under the charge of Mr. Gilmore; I am 
stationed at the Edison Laboratory. 

Q41. Haven't you had charge of any of the pa- 
pers of the company as secretary and treasurer? 

A. They have all been kept in the safe at the 
works. | 

(42. Are you familiar with the by-laws of the 
company? 

A. No, I'am not. 

Q43. Who has possession of the stock book of the 
company? 

-A. I think the stock book is in my possession. 

Q44. Is there a transfer book of the stock of the 
company? 

A. Yes. 

Q45. Who has poswssion of that? 

A. I have. 
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Qi6. You are, then, familiar with the stockhold- 


ers of National Phonograph Company, are you not? 

A. Yes, sir. 

Q47. Who are the stockholders of the company 
to-day? 

A. W. E. Gilmore, W. 8S. Mallory and J. I’. Ran- 
dolph. 

Q48. How many shares of stock do each of them 
hold? 


Mr. Hayes: I object to that question as it 
calls for the contents of a written document 
and the books themselves are the best evi- 
dence. 


A. I don’t remember. 


Mr. Hicks: Are you willing to produce 
the boolis at the next session? 

Mr. Hayes: I can’t say now, without fur- 
ther considering the matter. 


Q49. How miuny shares of stock of National 
Phonograph Con\pany are there issued? 

A. 100. 

Q50. What is the par value? 

A. $100 a share, $10,000. : 

Q51. So that there has been no increase in the 
capital stock of National Phonograph Company 
since its incorporation? 

A. That is the only stock that has ever been is- 


‘sued. 


Q52. Or authorized, as far as you know? 

A. I think the capital was authorized to be in- 
creased, but I don’t r-member just the amount. 

Q53. Do you mean that the stockholdere ever 
took action to increase the capital stock of the 
company of that $10,000? 

A. I think they did. 

Q54. What date? 
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A. I don’t remember. 

Q55. Do you know what the amount of the in- 
crease of the authorized capital stock was? 

A. No, sir; I don’t reniember. 

Q56. You are not sure that they did authorize 
the increase, are you? 

A. I think they did, yes, sir. 

Q57. Are there any papeis of the company that 
will show that? 

-A. I think there are. 

Q58. What? 

A. I don’t remember. 

Q59. The minute book of the company will show 
it, will it not? 

A. It would, yes, sir. 

Q60. Where is that? 

A. It is in the safe, I think, at Orange. 

Q61. The minute book is also in your possession, 
is it not? 

A. Well, it. is in the office at the works, in the 
safe. 

Q62. You keep the minute book, do you not? 

A. Yes, sir. 

Q63.. Now, you have mentioned such books as 
are in your possession, although previously you 
stated generally that none of the books were in 
your possession. Can you think now of any other 
books of National Phonograph Company in your 
possession ? 


A. Well, by my possession, do you mean in the 


safes of the company? 

Q64. In your custody or under your control or 
accessible to you as an officer of the company? 

A. Well, all the account books are accessible to 
me at the works. 

Q65. What hooks do you refer to as the account 
books? 

A. The regular business set of books. 
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Q66. They are kept by whom? 

A. Mr. Westee has charge of them. 

Q67. What other books has Mr. Westee charge 
of? 

A. He is accountant, I think, for the Edison 
Phonograph Works, the Bates Manufacturing 


Company, the Edison Manufacturing Company and 


the National Phonograph Company. 

Q68. He is paid for his services, is he not? 

A. Yes, sir. 

Q69. Who pays him? 

A. The different companies. 

Q70. Does the National Phonograph Company 
pay him anything? 

A. I am quite sure they do. 

Qi1. Don’t you know? 

A. Well, the details of the business I don’t have 
anything to do with; that is under the charge of 
Mr. Gilmore. 

Q72. You are treasurer of the company and make 
disbursements for the conpany, do vou not? 

A. Yes, sir; approved by Mr. Gilmore. 

Q73. But they are made by you? 

A. Well, the checks are sent to me to be signed 
after they are countersigned by Mr. Gilmore, 
and he accepts the responsibility. 

Q74. Have von made any payments through Mr. 
Westee for National Phonograph Company? 

A. Not personally: no, sir. 

Q75. Have you any knowledge of any payment 
being made through Mr. Westee for National Pho- 
nograph Company on account of salary? 

A. I don’t know it of my own knowledge, no, sir. 
Mr. Gilmore would know it better than me. 

Q76. Do you know of any payment made to him 
by any other company or individual for salary? 

A. No, sir; not personally. 

Q77. Does the National Phonograph Company 
pav von anvthing? 
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A. Yes, sir. 
Q78. Do the other companies? 
arge ; A. Some of them. 
Q79. The Edison Phonograph Works? 
is Cnet A. The Edison Phonograph Works pay me some- 
ring , . thing, and the Edison Manufacturing Company pay 
and ~ y me something. 
Qs0. And the Edison Phonograph Company? 
A. No, sir; the National Phonograph Company 
S p@&¥s me something. | 
— O81. And Thomas A. Edison? 
. A. Yes, sir; personally. 
any s QS2. You attend here for examination under a 


subpena dices tecum, do you not, Mr. Randolph? 
A. Yes, sir. 
‘a . Q83. Have you produced any 
ave named in the subpcena? 
e of A. Yes, sir. (Producing four papers and hand- 
ing them to complainant’s counsel. ) 
Q84. You have produced a copy of Complain- 
© . ant’s Exhibit 16, have you not? 
A. It appears to he a copy; ves, sir. 
~ Q85. Where did you get the eopy which you pro- 


of the papers 


ake 


oa duce? | . 
ii A. Amongst the papers of the National Phono- 
% graph Company. 


_ QS6. You have produced the original of Com- 
plainant’s Exhibit 14, have you not, being contract 
dated April 2, 1900, between Edison Phonograph 


Company and National Phonograph Company? 
- A. Yes, sir. ) 
ate : QS87. I show vou Complainant’s Exhibit 10, he- 

ing a bill of complaint wherein National Phono- 
— eraph Company, Edison Phonograph Works and 
9 New York Phonograph Company are complainants, 
and ask you if the bill was not signed and verified 
° a 
“Hy by vou: 

pot | ie 
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A. Yes, sir; that is signed by me as treasurer 
and sworn to by me. 

Q88. The numbers of the patents declared on in 
Complainant’s said Exhibit 10 are 382,418, 382,462, 
400,648, 414,761 and 430,274, and it is stated in the 
said bill that “your orator, National Phonograph 
Company, shows that, by virtue of a certain assign- 
ment in writing, dated the 5th day of October, 
1896, it became, has ever since been, and now is, 
possessed of the full and entire rights (ete.) in and 
to each (etc.) of said letters patent, save as herein- 
after set forth.” The said assignment of October 
5, 1896, was mentioned and described in the sub- 
pena duces tecum served upon you, was it not? 

A. Yes, sir. 

QS89. -Have you produced that assignment? 

A. No, sir; there only appears to be one patent 
that I have found. I have produced all I could 
find. 

Q90. What patent is that? 

A. 414,761. T have produced an assignment of 
four patents, No. 414,761, 430,276, 430,278 and 
484,583. 

Q91. That is to say, you have produced two as- 
signments of patents to National Phonograph Com- 
pany, dated October 5, 1896 

A. Yes, sir. 

Q92. And one of the assignments produced sets 
forth one of the patents 414,761 of the first assign- 
ment referred to in the subpena under date of Oc- 
tober 5, 1896? 

A. Yes, sir. 

Q93. And the second assignment produced by 
yon sets forth two of the patents referred to in the 
description of the second assignment mentioned in 
the suhpena of the date of October 5, 1896? 


A. Yer, sir. | 
Q94. I show you Complainant’s Exhibit 11, be- 
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ing a bill of complaint wherein the same parties 
were complainants, and call your attention to the 
fact that the bill is based upon letters patent No. 
386,974, 450,278, 454,583, 454,584, and 499,879, and 
to the fact that it is also alleged in this bill that 
the said patents were assigned to National Phono- 
graph Company October 5, 1896. Was not this 
bill, Complainant’s Exhibit 11, signed and verified 
by you? 

A. Yes, sir. 

Q95. The assignment mentioned in the bill is also 
set forth in the subpoena duces tecum served upon 
you, is it not? 

A. Yes, sir. 

Q96. Have vou produced that assignment? 

A. No, sir; I have produced all I could find. 

Q97. That is to say, you have produced an as- 
signment of that date, October 5, 1896, wherein 
two of those patents are mentioned? 

A. Yes, sir. 

Q98. Now, is there not some other assignment 
wherein other patents were assigned to National 
Phonograph Company, being patents whose num- 
bers are stated in the subpena duces tecum? 

A. The only ones that I remember.are those that 
I turned in this morning, | 

Q99. Did you look for any others? 

A. Yes, sir; I tried to find everything that I 
could possibly find that was on this subpeena. 

Q100. Can you explain how it was that, in veri- 
fying these bills of complaint, vou stated that on 
October 5, 1896, all of the patents, the numbers of 
which have been given above, were assigned to Na- 
tional Phonograph Company? 

A. No, sir; I can’t explain why. 

Q101. The bills of complaint were verified Oc- 
toher 8, 1896, were they nat? 

A. Yes, sir. 7 


505 


506 


Raymond R. Wile 
Research Library 





508 


509 


510 


Ae _ . ae , << 
--r- es Se an Pg ee 


170 John F. Randolph. 


Q102. And the assignments referred to in the 


bills are said to be dated October 5, 1896; that is | 


correct, is it not? 

A. Yes, sir. 

Q103. Will you endeavor to find the assign- 
ments referred to by you in the two bills of com- 
plaint, being Complainant's Exhibits 10 and 11? 

A. I will. I have tried to. 

Q104. You made a search for these assignments 
for Mr. Edison, did you not? 

A. Yes, sir. That is, as far as I can remember 
from the papers. I don’t remember just what the 
summons was or what the list was that was given 
to me, but I know I looked up a number of papers 
for Mr. Edison. - 

Q105. Why didn’t you turn over these two as- 
signments that you produce now to Mr. Edison? 

A. Those were not amongst any of Mr. Edison’s 
papers. 

Q106. Mr. Edison is in control at the Edison 
Laboratory, isn’t he? 

A. He owns the Edison Laboratory; yes, sir. 

Q107. Did Mr. Edison turn over to you the sub- 
pena which had been served upon him in order to 
enable you to search for the documents mentioned 
therein? | 

A. I don’t remember whether the subpcenas were 
turned over to me, or whether it was a list from 
Judge Haves. 

Q108. Was not the list or papers furnished to you 
similar in form with the subpena duces tecum 
which was served upon you at this hearing? 

A. Do you mean were the other papers similar 
to these? 

Q109. Yes. 

- A. I don’t remember whether it was just like 
this or whether it was a list. It may have been the 
original subpenas. 
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Q110. Have you got that list still? 

A. No, sir; I don’t think I have. 

Q111. Where is it? 

A. I couldn’t say whether I gave it back to Mr. 
Edison or whether I sent it to Judge Hayes with 
the papers. 


Mr. Hicks: Complainant’s counsel would 
ask whether Judge Haves has the list re- 
_. ferred to by the witness, and whether he 
will produce it. 
Mr. Hayes: I don’t know; I can’t tell 
whether I have it or not, without looking 
among the papers. 


— a 


Q112. The papers which you searched for in aid 
to Mr. Edison were largely the same papers which 
you find upon the subpmna duces tecum served up- 
on you, were they not? 

A. I think they were; I am not sure. 

Q113. So that, when you came to search for 
the papers set forth in the subpena duces tecum 
served upon you, you had already made a pretty 
thorough search, had you not? 

A. Yes, sir. 

Q114. Now, you made that search as an officer 
of Edison Phonograph Company, Edison Phono- 


- graph Works and National Phonograph Company, 


and as private secretary for Thomas A. Edison, did 
you not? 
A. Yes, sir. 

Mr. Hayes: I object to the question as 
leading, and ask that the answer be stricken 
out. 

Q115. You made the search at Mr. Edison’s re- 


quest, did you not? 
A. Yes, sir. 
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Mr. Hayes: Counsel for defendant asks 


counsel for complainant when he speaks of 
“search,” to specify whether he means the 
first search or the second search, as he is 
confusing the witness. 


Q116. How many searches did vou make for Mr. 
Edison? | 

A. I think I searched four or five times. 

Q117. Did you find any papers for him? 

A. Yes, sir. 

Q118. You were subpenaed as an officer of Na- 
tional Phonograph Company, were you not to-day? 

A. Yes, sir. 

Q119. And as an officer of Edison Phonograph 
Works to-day? 

A. Yes, sir. 

Q120. And as an officer of Edison Phono- 
graph Company to-day? 

A. Yes, sir. 

Q121. Did vou make vour search under the 
subpeena served upon you for today for each of 
these companies? | 

A. Yes, sir. 

Q122. When vou made the search or the searches 


. at the request of Mr. Edison, did you search among 


the papers of National Phonograph Company? 

A. No, sir. 

Q123. Among the papers of Edison Plioono- 
graph Works? 

A. Edison Phonograph Works and Edison 
Phonograph Company and Mr. Edison, personally. 

124. But vou turned over to Mr. Edison cer- 
tain papers of National Phonograph Company, he- 
ing assignment hy Hardin to National Phono- 
graph Company and Ott, did you not? 

A. I didn’t turn any over to Mr. Edison per- 
sonally. What papers I found, Mr. Edison told 
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me to send to Judge Haves’ office. Now, what I 617 

found, I don’t know; I didn’t keep any list of 

them | is : 
~ Q125. Didn’t you send to-Judge Hayes’ office 

the transfer by Hardin, receiver to National Phon- 
ograph Company? : 

A. I don’t remember. 

Q126. You do remember, however, do you not, 
that you sent papers belonging to National Phono- 
graph Company to Judge Haves as the result of 
your search or searches, made at Mr. Edison’s re- 
quest? 

A. If I did, I found them among Mr. Edison’s 
papers or in the Phonograph Works’ safe. I don’t 618 
remember just what papers I found. 

Q127. Is the safe of the Phonograph Works dif- 
ferent from the safe of the Phonograph Company? 

A. The Phonograph Company has no safe. 

Q128. Where are its papers kept? 

, A. Well, all the papers that that company haa 
were in the possession of Mr. Tate or Mr. Tomlin- 
son. Now, when Mr. Tate was at the laboratory, 
any papers he had he probably kept in Mr. Edison’s 
safe. 

Q129. You found the papers and gave them to 
Judge Hayes, which had heen in Mr. Tomlinson’s 
possession, didn’t you? 519 
‘ A. I don’t know whose possession they had heen 
in. 


Mr. Haves: In regard to the assignments 
between John R. Hardin, receiver, and 
Frederick P. Ott and Hardin, receiver and 
National Phonograph Company, counsel for 
defendant would call the attention of the 
eounsel for the complainant to page 119 of 
the testimony, in which it appears that those 
papers were produced-by the courtesy 
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of the officers of the National Phonograph 
Company, and were not in Mr. Edison's 
custody nor his property. 


Q130. Is the safe-of the Edison Phonograph 
Works the same as the safe of the National Phono- 
graph Company at the laboratory or the office? 

A. It is not the same kind of a safe, no sir; 
it is a «different sized safe. 

Q131. They are in the same office, are they not? 

A. The same building; ves, sir. 


Q132. The same room? 
A. The same room; yes, sir. 


By Mr. Hayes: 


XQ133. Are they at the laboratory or at the 
works? 
A. At the works. 


By Mr. Hicks: 


Q134. Mr. Edison still has a majority of the 
capital stock of the Edison Phonograph Works, 
does he not? 

A. I am not sure whether he owns the majority 
or not; I think he does. | 

Q135. Mr. Gilmore acts for Edison Phonograph 
Works and National Phonograph Company, does 
he not? | 

A. Yes, sir. 

Q136. Is he connected with Edison Phonograph 
Company? . 

A. I think he is a director; yes, sir. 

Q137. Who are the directors of Edison Phono- 
graph Works? 

A. Thomas A. Edison, W. E. Gilmore, J. F. 
Randolph, John FE. Searles and a man named Me- 
Chesney; I don’t know his first name. 

Q138. Have they heen directors of the Phono- 
graph Works for some time? 
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A. Yes, sir. | 

Q139. For how long? 

A. I don’t remember. 

Q140. Who are the officers of Edison Phono- 
graph Works? 

A. Thomas A. Edison, president; John F. Ran- 
dolph, secretary and treasurer, and I _ forget 
whether Mr. Gilmore is vice president or not. 

Q141. Can you state the directors and officers of 
Edison Phonograph Company? 

A. Iam not sure if I can tell them correct. 

Q142. To the best of vour recollection? 

A. Thomas A. Edison, Charles Batcheller, W. E. 
Gilmore, J. R. Schermerhorn and J. F. Randolph. 


By Mr. Hayes: 


XQ143. Those are the directors? 

A. I think so; yes, sir. Thomas <A. Edison, 
president, and J. I’. Randolph, secretary and treas- 
urer. 


Recess until 2.10 P. M. 


After Recess. 
By Mr. Hicks: 


Q144. Mr. Westee is ‘chief bookkeeper for Na- 
tional Phonograph Company and for the Edison 
Phonograph Works, is he not? 

A. Yes, sir. 

(145. The same counsel, Mr. Dyer, and Mr. 
Hayes, represent both those companies, do they 
not? 

A. In some cases IT think they do; ves, sir. 


146. Mr. Haves is general counsel for the com- 


panies, is he not? 
A. Yes, sir. 


523 


024 


525 


"al 





Raymond R. Wile 


Research Library 











——_ 


526 


527 


528 


176 John IF. Randolph. 


Q147. And Mr. Dyer attends to all the patent 
matters for those companies, does he not? 

A. Well, I don’t remember if he attends to all 
of them. 

Q148. You don’t know of anyone else who does, 
do you? 

A. I am not sure whether Judge Hayes does or 
not. 

Q149. Who else is employed by both the com- 
panies? 

A. There are several clerks in the office; I don’t 
remember who. | 

Q150. The National Phonograph Company does 
what business? 

A. It sells phonographs and supplies. 

Q151. From whom does it purchase the phono- 
graphs and supplies that it sells? 

A. From the Edison Phonograph Works. 

Q152. Does the Edison Phonograph Works sell 
phonographs and supplies to anyone except to the 
National Phonograph Company? 

A. I don’t remember. 

Q153. You don’t know of anvone other than the 
National Phonograph Company? 

A. I don’t remember. 

Q154. If Mr. Edison testified that the Edison 
Phonograph Works sold only to the National 
Phonograph Company, would you have any reason 
to believe that statement incorrect? 

A. I would not; no, sir. 

155. Is there any contract or agreement be- 
tween Edison Phonograph Works and National 
Phonograph Company in regard to the purchase 
and sale hetween those companies of phonographs 
and supplies? 

A. T don’t remember. 


Q156. Well, don’t vou know whether there is or 


not? --* 
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ee A. I don’t know; no, sir. - 629 
ae Q157. Who would know? 
vad A. Mr, Gilmore or Mr. Edison. 
Sy Q158. How about Mr, Westee? 
ec “y ‘ A. Mr. Westee might know; I am not sure. 
- Q159. The National Phonograph Company has 
4 y an office at 88 Chambers street in the City of New 
4 York, has it not? 
4 A. Yes, sir. 
S bi 160. Isn't that also the office of Thomas A. Edi- ; 
=. son? 
% A. No, sir. 
& Q161. It is the office of several companies in 
which he is interested, is it not? 530 
x A. Yes, sir. 
i: a Q162. And his name is upon the office in large 
og letters, is it not? 
4g A> That I couldn’t say; I have never been in that ‘ 
4 office. 
E Q1638. It is the office of the Edison Manufactur- ; 
© 4 ing Company? 
4 A. Yes, sir. 
4 4 Q164. Of which Mr. Edison is president, is he? ar” 
 , A. Yes, sir; of the manufacturing company. J 
an Q165. The Edison Manufacturing Company is 
O & ' not really a corporation, is it? 
a A. Yes, sir. 
as Q166. Have you been bookkeeper for Mr. Edi- oe 
4 son? 
a A. I have, yes, sir. 
Bae Q167. The active business management of the 
~ s Edison Phonograph Works is carried on by Mr. 
a Gilmore, is it not? | 
a A. By Mr. Gilmore; yes, sir. 
Q168. And Mr. Gilmore is the active business 
3 head of the National Phonograph Company, is he 
S 4 not? 
. 8 A. Yes, sir. . 
- > : 
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(9169. You have been familiar with the manufac- 
ture and sale of phonographs and supplies made 
under Mr. Edison’s patents for several years, lave 
you not? 

A. No; the details of the business I have had 
nothing whatever to do with. 

Q170. What have been your duties particularly? 

A. I looked after the accounts of the Edison Lab- 
oratory and signed checks for the various compa- 
nies, 

Q171. You knew of the North American Phono- 
graph Company, did you not? 

A. Yes, sir. 

Q172. You knew Mr. Lippincott? 

A. I have seen him; I didn’t know him person- 

ally. 
— QL73. And you knew of the manufacture of phon- 
ographs and supplies by the Edison Phonograph 
Works for the North American Company, didn't 
you? . , 

A. I think they did manufacture for them, yes, 
sir. 

Q174. What do you know about that? 

A. I don’t know anything about it. 

Q175. As treasurer of National Phonograph 
Company, you have signed all checks of the com- 
pany, have you not? 

A. Yes, sir. 

Q176. Have vou signed any checks of the com- 
pany drawn to the order of Thomas A. Edison? 

A. Yes, sir. 

Q177. Have such checks been drawn and signed 
from time to.time in the course of the business of 
the company? 

A. Yes, sir. 

Q178. Do you know for what purpose those 
checks were drawn? 

A. I don’t remember. 
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Q179. Who would know that? 

A. The records of the company should show it. 

(180. What records of the company would 
show that? 

A. The minute book. 

Q181. Is there any contract existing between 
National Phonograph Company and Mr. Edison? 

A. Not that I remember of. 

Q182. Why do you say not that you remember? 

“A. Well, I dlon’t remember. 

Q183. Are you in doubt about it? 

A. I don’t remember; [ haven't had any doubt 
on it at all. I don’t remember whether there is or 
not; [ never remember seeing one, 

Q184. Will you state fully, and with considera- 
ble detail, just what efforts von made for Mr. Ed- 
ison, the Edison Phonograph Works, Edison Phon- 
ograph Company and National Phonograph Com- 
pany, to find the documents mentioned in the list 
furnished to you by Mr. Edison, and in the sub- 
peena duces tecuim served upon vou for to-day? 

A. I have hunted every place that it is possible 
for me to try and find the paper. 

Q185. Name the places? 

A. Well, I have hunted through all the safes 
in the Laboratory, all the safes down in the of- 
fices, and the Phonograph Works, and every place 
I thought it was possible to find any. 

Q186. For how long a time did you continue to 
search? | 

A. I don’t just remember the exact time, but I 
know I spent a great deal of time on it. 

Q187. Didn’t any of the three companies, Na- 
tional Phonograph Company, Edison Phonograph 
Works and Edison Phonograph Company, come in- 
to possession of the papers and documents of the 
North American Phonograph Company? 

A. That T don’t remember. , 
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Q18s. Don’t you know of any place where any of 
these papers would be likely to be that you have not 
looked ? 

A. No, sir; I do not. 

Q189. What request, if any, did you make of 
Howard W. Hayes for these papers? 

A. I went down to his house last night, and 
showed him the papers that I had found, and he 
went with me to his office and hunted through his 
papers, and gave me one assignment of patents and 
a license agreement. Those were all the papers 
ne said he could find. 

Q190. Did he say he had no copies of the papers 
named in the documents? 

A. He said that was all he had. 

Q191. What request, if any, have vou made of 
Mr. Richard N. Dyer? 

A. I have not made any of Mr. Dyer. 

Q192. You know, do you not, that he has copies 


of all the papers mentioned in the subpena? 


A. I do not; no, sir. 

Q193. Don’t vou believe that he has? 

A. I don’t know. 

Q194. You haven’t inquired to find out? 

A. No, sir; I haven’t asked. 

Q195. He is counsel for the National Phono- 
graph Company, isn’t he? 

A. I think he is. . 

Q196. He is counsel for the Edison Phonograph 
Works? 

A. I don’t remember; I think he is. 

Q197. His name appears as counsel on Comptlain- 
ant’s Exhibit 10 and 11 to the bill of complaint, 
signed by you for the National Phonograph Com- 
pany, does it not? 

A. Yes, sir. 

Q198. Did vou make any request of Mr. Gilmore 
for the papers named in the subpeena and list? 
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A. Yes, sir; I went down there and went all 
through the place. 

Q199. What did Mr. Gilmore say? 

A. He didn’t know anything about them. 

Q200. You say you went down there? 

A. The safes were down at the works below Mr. 
Edison’s Laboratory, and I went down there and 
went through them. 

Q201, Have you had any conversations in regard 
to the production of these papers with different 
persons? 

A. I have, with Mr. Edison and Judge Hayes and 
Mr. Gilmore. 

Q202. Will you state what they were? 

A. I don’t remember what they were. 

Q2038. From time to time you were called upon 
to witness contracts entered into by the Edison 
Companies, were you not? 

A. Yes, sir. 

Q204. Didn’t you keep copies of such contracts? 

A. That I don’t remember. 


Complainant offers in evidence the as- 
signment dated October 5, 1896, John R. 
Hardin, Receiver, to National Phonograph 
Company, of Patent No. 430,276, and two 
other patents. 

Objected to by defendant’s counsel as ir- 
relevant. 

The paper is marked “Complainant’s Ex- 
hibit 32, February 17, 1903, J. A. S., Ex’r.” 

Complainant also offers in evidence the 
assignment of John R. Hardin, Receiver, to 
National Phonograph Company, dated Oc- 
tober 5, 1896, of Patent No. 397,280, and 
other patents. 

Objected to as irrelevant. 

The paper is marked “Complainant’s Ex- 
hibit 33, February 17, 1903, J. A. S., Ex’r.” 
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Q205. Did the National Phonograph Company 
ever own any stock of the Edison Phonograph Com- 
pany? 

A. Yes, sir. 

Q206. Ifrom whom did it acquire such stock? 

A. From the sale, I think, of the assets of the 
North American Phonograph Company. 

Q207. Do you know how many shares of stock 
of the Edison Phonograph Company the National 
Phonograph Company owned? 

A. 12,000. 

Q208. You say, as I understand you, that Na- 
tional Phonograph Company acquired 12,000 
shares of stock of the Edison Phonograph Com- 
pany by purchase? 

A. Yes, sir. 

—Q209. From whom? 

A. The receiver of the North American Phono- 
eraph Company. — ) 

Q210. That is, from John R. Hardin? 

A. Yes, sir. 

Q211. That was the entire capital stock of the 
Edison Phonograph Company, was it not? 

A. Yes, sir. 

Q212. What is the reason of your quick and ac- 
curate recollection upon the points connected with 
the stock of the Edison Phonograph Company just 
referred to? Have vou refreshed your recollec- 
tion in regard thereto in any way? 

A. No, sir; I remember it. 

Q213. What. is it that impressed it upon you? 

A. I don’t remember. 


Complainant offers in evidence certified 
copy of the certificate of incorporation of the 
Edison Phonograph Company, and the same 
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is marked “Complainant’s Exhibit 34, Feb- 
ruary 17, 1903, J. A. S., Ex’r.” 

Complainant also offers certified copy of 
the certificate of incorporation of the Edison 
Phonograph Works, and the same is marked 
“Complainant’s Exhibit 35, February 17, 
1903, J. A.'S., Ex’r.” 

Complainant. also offers certified copy of 
the certificate of incorporation of the North 
American Phonograph Company, and the 
same is marked “Complainant’s Exhibit 36, 
February 17, 1903, J. A. S., Ex’r.” 


| 


Q214. Now, can’t you recollect, Mr. Randolph, 
sine of the conversations you have had in regard to 
the finding of the papers called for by the subpeenas 
and list? 

A. The only thing I can remember is, Mr. Edison 
told me to look up and find everything that I pos- 
sibly could. | 

Q215. He didn’t tell vou where to look, did he? 

A. He told me to look through the laboratory in 
all the different places I possibly could. 

Q216. That is all the assistance he gave you, is 
it? 

A. Yes, sir. 


(217. Do vou recollect delivering any of the pa-. 


pers called for by the subpcena, or the list, to any 
person outside the office of the National Phono- 
graph Company or the Edison Laboratory? 

A. All the papers that I found were sent to Judge 
Haves’ office. 

Q218. By what messenger? . 

A. That I couldn’t say; most any messenger that 
was handy at the time. We have a number of dif- 
ferent people around there, and if I couldn’t get 


ene, I would get another. 
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550 Q219. Did you personally deliver these papers 
referred to, to the messenger? 3 

A. To the messenger; yes, sir. 

Q220. And you don’t recollect the name of the 
messenger to whom you entrusted these important 
documents? | 

A. No, I couldn’t tell, because I have got a boy in 
my office, and then we have got several men around 
the place that we use for messengers, and just 
which one took them I couldn’t say. 

221. Before you found the papers referred to 
as the result of the search, did you ever turn over 
any of the papers described in the subpeena or the 

551 list to any person? 

A. I don’t remember whether I had them, but 
it was customary, any time any of the attorneys 
wanted any papers, they could send up and get 
it. 

Q222. What attornevs, for instance, got papers? 

A. I couldn’t say for sure, but I think Judge 

: Hayes got some at different times, and I think Mr. 
Dyer has got some at different times. 

(9223. Then why didn’t vou make your request 
to Judge Haves and to Mr. Dyer? 

A. I never thought about Mr. Dyer, but I was 
down to Judge Hayes’ house last night; that is 

652 the first I thought of it, and we went down to 
his office together. 

Q224. Now, will you make vour request to Mr. 
Dyer before the next meeting? 

A. I will, if I can; yes, sir. 


Mr. Hicks: And TI call your attention 
particularly to that part of the subpena 


J which has been served upon you for to-day, 
= requiring that vou produce copies of any 
"one or more of the original papers above 
. mentioned, where the original] cannot he 
- produced. 





Raymond R. Wile 


Research Library 





~ > | John R. Hardin. 185 


The further examination of the witness is ad- 6553 
journed to Tuesday, February 24, 1903, at 11 A. 
M. 


Further hearing adjourned to Thursday, Febru- 
ary 19, 1903, at 11 A. M. ; 


New York February 19, 1908. 


= 


Met pursuant to adjournment. 
Present: Counsel as before. 


JOHN R. HARDIN, called and sworn as a wit- 
yess on behalf of the complainant, testified as fol- 564 | 
lows: 


It is stipulated that the certified copy of 
Complainant’s Exhibit 28 of December 17, 
1902, being the affidavit of Thomas A. Edi- . 
son, together with the exhibits thereto an- / 
nexed may be used in place of the original, 
subject to the objections interposed in re- 
gard to the original, and is marked “Com- | } 
= plainant’s Exhibit 36, Feb. 19, 1903, J. A. | 
4 | S., Ex’r.” 
O ‘Ss It is further stipulated that the papers 
— | annexed to said affidavit of Thomas A. Edi-  pp5 
: son purporting to be copies of orders of the 
| Court of Chancery of New Jersey are true 
copies of such orders subject to correction. 





S ge Direct-examination by Mr. Hicks: 


Q1. Please state your name, residence and oac- 
eunation? 

A. John R. Hardin; residence, Newark, New 
Jersey; occupation, counsellor at law. 

Q2. Were you formerly receiver of the North 
American Phonograph Company? 
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186 John R. Hardin. 
A. I was. 


Q3. State, ‘f you know, what caused the pro- 
ceedings in which you were appointed receiver 
of said company? 

A. The order of my appointment decreed the 
company to be insolvent and I presume the in- 
salyency was the reason for the appointment. 

Q4. Who was president of the company at the 
time you were appointed receiver? 

A. I do not reeall. I could ascertain that from 
papers I have. 

Q5. Wasn’t Thomas A. Edison— 


Mr. Hayes: It is not fair to lead that 
way. He is your witness. 


A. TI would have to refresh my memory. 

Q6. Do vou recollect any of the officers or 
directors of the company at the time? 

A. I remember Mr. Walcutt was secretary and 
Mr. Tremaine treasurer. I don’t remember who 
the president of the corporation was. 

Q7. At what time did you become receiver of 
the North American Phonograph Company? 

A. August, 1894. | 

QS. How long did you continue to be receiver; 
that is to say when was the receivership closed? 

A. I was discharged I think in 1898. 

Q9. During the time that you were receiver of 
the company did any litigation take 
place between you as_ receiver of the 
company on the one hand and the Edison Phono- 
graph Company, the Edison Phonograph Works 
and Thomas A. Edison or any one or more of them 
on the other hand? 

A. Yes. 

Q10. Will von deseribe briefly the nature of that 
litigation? 

A. There were several suits instituted by me as 
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Receiver against the Edison Phonograph Works 


and Mr. Edison. There were suits instituted by 
Mr. Edison against me as Receiver, and there were 
proceedings in the nature of appeals from deter- 
minations of the Receiver on claims filed by Mr. 
Sdison and by the Edison Phonograph Works 
against the North American Phonograph Company. 
I could not recall the parties to these various pro- 
ceedings without reference to the records. These 
suits and proceedings were all finally compromised 
under the authority of the Court which appointed 
me. 

Q11. The suit in which you were appointed Re- 
eeiver was the suit in chancery in New Jersey be- 
tween Walter W. Cutting, Executor, and others 
complainants against the North American Phono- 
eraph Company, defendants, was it not? 

A. Yes, sir. 

Q12. I show vou Exhibit C, being an order of 
the Court of Chancery of New Jersey, annexed to 
Complainant’s Exhibit 36, and, for the purpose 
‘ of refreshing your recollection, ask you to read 
p~- A it? | 


A. I have read the order. 

Q13. Having refreshed your recollection from 
reading the copy of said order, did you, as Re- 
ceiver, receive from Thomas A. Edison an offer of 
$195,000 for the balance of assets of the North 
American Phonograph Company? 


Mr. Hayes: I object to that question if 
the offer is in writing. 


A. T received a written offer from Mr. Edison. 

Q14. Have you produced that written offer? 

A. No, sir, IT didn’t understand that it was 
wanted. The offer referred to was rejected by di- 
rection of the order that I have just read, to which 
you have referred. 
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* 


Q15. That was an offer of $125,000 for the said 
assets, was it not? 


Mr. Hayes: I object to that as calling for 
the contents of a written document. 

Mr. Hicks: Complainant's counsel state 
that the written document referred to is not 
one to which the complainant was a party. 


A. The assets as referred to in that offer were 
somewhat different from the assets as finally dis- 
posed of by the Receiver. Prior to the appoint- 
ment of the Receiver Mr. Edison had sold under 
a pledge the stock of the Edison Phonograph Com- 
pany, and at the date that offer was made such 
sale had not been questioned. Without the offer 
before me I am unable to state accurately just what 
assets of the North American Phonograph Com- 
pany were included. My recollection is that the bid 
was intended to cover the assets in the hands of the 
Receiver as then known to the Receiver. 

Q16. The assets then in the hands of the Receiver 
and referred to by you in your last answer are 
described in Complainant’s Exhibit 16, which I now 
show you, are they not? 

A. My recollection is that the property included 
in Mr. Edison’s bid is deseribed in the circular of 
February 15, 1895, Complainant’s Exhibit 16. 

Q17. Complainant’s Exhibit 16 being the circnu- 
lar dated February 15, 1895, is a copy of the notice 
sent by you, as Receiver of the North American 
Phonograph Company, is it not? 

A. That Complainant’s Exhibit 16 is a copy of an 
advertisement sent out generally by me as Receiver 
bringing the property to the attention of bidders. 
It was sent not onlv to the creditors and stock- 
holders of the North American Phonograph Com- 
pany, but to any person who might in the judgment 
of the Receiver be interested or concerned in any 
way in the property or likely to buy any part of 
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it; for instance, junk dealers and graphophone 665 
companies and all sorts of people. 

Q18. It was sent to Thomas A. Edison, was it 
not? 

A. I presume so. 

Q19. And the Edison Phonograph Works, was 
it not? 

A. I presume so. 

4 Q20. To the best of your recollection it was, was 
a it not? 

r, q A. My recollection is that it was sent to both 

Mr. Edison and the Edison Phonograph Works. 

Q21. Do you recollect whether it was sent to the 

4 Edison Phonograph Company? * . » 668 

. - | A. I have no recollection as to that. 

a . Q22. Did Thomas A. Edison waive any rights 

which he might have acquired by the sale referred 

to in said order of certain stock of the Edison 

Phonograph Company? 

A. He did, as recited in the order. 

Q23. Was that stock of the Edison Phonograph 
Company the property of the North American 
Phonograph Company at any time? 

A. It was the property of the North American 





©) 





; | Phonograph Company and had been pledged to Mr. 
x Edison to secure a note given by the North Ameri- 
oe can Phonograph Company to him, and had been 567 
a sold by Mr. Edison in accordance with that pledge _ 
4 prior to the appointment of the Receiver in the 
| 4 Cutting suit, and the waiver which has been re- 
4 ferred to was the waiver of the title Mr. Edison 
vs | had acquired under that sale. 
2 Q24. Did von as Receiver thereafter sell the said 
y stock of the Edison Phonograph Company as an 
a asset of the North American Phonograph Com- 
3 pany subject to Mr. Edison’s pledge? 
~ 4 A. IT do not exactly understand that question. 
4 You asked me whether the stock was sold subject to 
4 ~ : 
is ™“S 
- a ° 
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Mr. Edison’s pledge. That is not exactly my recol- 
lection of what was done. That stock was subse- 
quently sold by me as Receiver in pursuance of the 
terms of compromise of the various litigations be- 
tween Mr. Edison and the Edison Phonograph 
Works and the Receiver, and that compromise is 
set out in full in an order made by the Court of 
Chancery, pursuant to which the Receiver subse- 
quently sold all the assets of the company. T don’t 
think the sale was made subject to a pledge. 1 
think the property was sold in such way that the 
stock of the Edison Phonograph Company was sold 
by itself with the direction to apply on Mr. Edi- 
son’s note claim, for whieh the stock had been orig- 
inally pledged, what might be realized for the stock. 

Q25. Was the compromise referred to by vou pre- 
ceded by an offer of compromise made to you as 
Receiver by Thomas A. Edison? 

A. The compromise was made in the middle of a 
very active litigation. Mr. Edison had a suit 
voing for the foreclosure of the pledge of the 
stock of the Edison Phonograph Company 
to whieh TI have’ referred. The Receiver 
had oaiosunit against the edison Phonograph 
Works for relief with reference to the manu- 
facture and sales of phonographs by the Works. 
The Receiver also had a suit against Mr. Edison 
for specific performance of the original agreement 
between Mr. Edison and the company, by which 
the Receiver soneht to have assigned to the ecom- 
pany or to him certain patents which Mr. Edison 
had not assigned. The Receiver had overruled the 
claims filed against the North American Phono- 
graph Company presented by Mr. Edison and the 
Edison Phonograph Company. An appeal had 
heen taken from these determinations of the Re- 
ceiver and the suits that T have referred to, and the 
apneals were atl being heard together hefore the 
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Court of Chancery, and my recollection is that 
we had been proceeding for a number of days before 
the compromise was arrived at, and I am not able 
Just now to recall whether the compromise propo- 
sition was presented to the Receiver in writing or 
not. It was embodied in an order to the Court of 
Chancery in detail and after a notice to all the 
creditors and stockholders of the North American 
Phonograph Company. 

Q26. Have vou a eopy of the order of the Court 
of Chancery embodying the offer of compromise? 

A. Yes, I find I have among my papers a printed 
copy of the order to show cause made on the peti- 
tion of the Reeeiver and it would appear from that 
that the offer of compromise was presented to me 
as Receiver by Mr. Edison in writing, and a copy 
of that offer is annexed to the order to show cause. 

027. Exhibit D annexed to Complainant’s Exhib- 
it 36, is a copy of that order of the Court of Chan- 
cery embodying that compromise, is it not? 

A. I think it is. 

Q28. Did the offer of compromise form a part of 
the said order Exhibit D of Complainant’s Exhibit 
36? 

A. The offer of compromise was not embodied in 


572 


order to show cause, but the order to show cause | 


dated December 26, 1895, was hased on the petition 
filel by the Receiver reporting to the Court the 
offer of compromise and the offer of compromise 
was undoubtedly set out in full in the petition of 
the Receiver. The order to show cause directed 
notice to he given to the ereditors and stockholders 
of the North American Phonograph Company, and 
required that the Receiver should, in addition to 
the copy of the order, send to ereditors and stock- 
holders a copy of the order of compromise. 

029. Did you comply with the directions of the 
said order? LY 
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Q30. And did you send a copy of the order and 
compromise to Thomas A. Edison and the Edison 
Phonograph Works? 

A. I have no doubt I did. 

Q31. Have you a copy of the paper embodying 
the order and offer of compromise so sent by you 

A. I have the printed copy of the order and of the 
offer of compromise which was printed at the time 
for the purpose of being sent to the creditors and 
stockholders, now in my hands. 

Q32. And Exhibit D of Complainant’s Exhibit 
36 is a copy thereof, is it not? 

A. Exhibit D is a copy of the order to show cause 
dated December 25, 1895, and also a copy of the 
offer of compromise referred to in that order. 

Q33. And those are the two documents 
which you sent to the creditors and_ stock- 
holders of the North American’ Phono- 
graph Company, including Thomas A. Edison and 
the Edison Phonograph Works, are they not? 

A. That order and that offer of compromise were 
printed on a letter sheet and mailed as required by 
the order. 

Q34. The paper which vou produce is one of 
those printed copies, is it not? 

A. Yes, sir. 


Mr. Hicks: I offer the printed copy in evi- 
dence. 

Mr. Hayes: Objected to as not being the 
best evidence. 

Marked “Complainant’s Exhibit 37, J. A. 
S., Ex,r., Feb. 19, 1903.” 

It is stipnlated that Exhibit D of Com- 
plainant’s Exhibit 36 is identical with Com- 
plainant’s Exhibit 87, and that only one of 
the two need he printed in the reeord. 
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Q35. The offer of Mr. Edison referred to in Ex- 
hibit C of Complainant’s Exhibit 36 you tia was 
not accepted; is that correct? 

A. You mean the offer of $125,000? 

ae Yes. 

. That was rejected by direction of the court. 
on Mr, Edison had made a deposit together 
with that offer, had he not? 

A. He had.. 

O88. And the deposit was returned to him, was 
it not? 

A. It was. 

Q39. Did vou after the rejection of that offer of 
Mr. Edison in accordance with that order, Exhibit 
C, proceed to procure from Mr. Edison the assign- 
ment of all patents for phonographs and improve- 
ments thereon and appliances therefor? 

Mr. Haves: I object to that question as 
calling for the contents of a written docu- 
ment. 

A. T endeavored to comply with the direction of 
the order by making demand upon Mr. Edison, 
but the demand was refused and I subsequently 
brought suit against him as directed by the order. 


Q40. Was the demand based upon contracts al- -) 


leged to exist between Mr. Edison and the North 
American Phonograph Company? 

A. The demand was made as directed by the or- 
der for the assignment of all patents for phono- 
graphs and improvements thereon and appliances 
therefor -which, under the contracts between said 
Edison and the said North American Phonograph 


Company, said Edison had agreed to assign to the © 


said North American Phonograph Company. 
Q41. Did Mr. Edison comply with the demand? 
A. I have already stated that he declined to com- 
ply and I brought suit against him as directed hy 
the order. ‘, 
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Q42. Upon the return day of the order to show 
cause, being Exhibit D of Complainant’s Exhibit 
36, or at any adjournment thereof, was the order, 
being Exhibit I of Complainant’s Exhibit 36, made 
and entered? 

A. My recollection is, and it is confirmed by a 
reference to the said Exhibit E that on the return 
of the order to show cause there was opposition, 
but subsequently and after several adjournments, 
an order was made on the 15th day of January, 
1896, authorizing and directing the receiver to ac- 
cept the offer with a slight modification as to claims 
against directors of the North American Phono- 
graph Company. 

Q43. And that order of January 15, 1896, is said 
Exhibit E, is it not? 

A. That Exhibit E is a copy of that order. 

Q44. Did you in compliance with said order, of 
which Exhibit E is a copy, accept the said offer of 
compromise made by said Thomas A. Edison? 

A. That order was in all respects complied with 
by me. 

Q45. The offer of compromise then was accepted? 

A. It was; the things required to he done by Mr. 
Edison and by the Edison Phonograph Company 
and by the Edison Phonograph Works and by the 
Receiver were all done. 

Q46. Then you secured the assignment to your- 
self, as Receiver of the North American Phono 
graph Company, of the phonograph patents applied 

for subsequent to August 1, 1888, referred to in 
said Exhibit E? | 


Mr. Haves: I object to that as calling for 
the contents of a written document. 

Mr. Hicks: Oh, no, I 1m just asking if he 
secured the assicnment. 

Mr. Hayes: Assignment of those things; 
that is the contents of a written document. 
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A. That order was complied with by all parties. 


Mr. Haves: I move that the answer be 
stricken out as stating the contents of a 
written document. 

Q47. Do you know where that assignment of said 
patents is? 

A. I do not. 

Q48. What did you do with it? 

A. I turned it over after the sale of the assets 


of the corporation as one of the evidences of title. 


Q49. To whom? 

A. I think IT handed it to Judge Haves. 

Q50. Did Judge Hayes, to whom you handed it, 
represent Thomas A. Edison? 

A. He represented the purchaser at the sale. My 


recollection is that Mr. Edison assigned his bid 


and that by authority of the court I executed the 
transfers of the assets to the National Phonograph 
Company and to Frederick P. Ott. Just what was 
conveyed to the National Phonograph Company 
and what was conveyed to Frederick P. Ott I could 
not recall without an examination of the original 
conveyances, 

Qd51. I show vou Comptarnant’s s Exhibits 24 and 
25 and I ask vou whether they are the two original 
conveyances referred to by you? 

A. They are. 


Mr. Hicks: Complainant’s counsel asks 
Judge Hayes, who now appears here as coun- 


sel for the defendant herein, whether he will. 


produce the assignment of patents to the 

witness as receiver of the North American 

Phonograph Company, which is referred to 
in the testimony? 

Mr. Hayes: I can’t answer that question. 

‘I don’t know whether I have got it or not, 
or who has got it. 
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Mr. Hicks: Complainant's counsel asks 
further of Mr. Hayes whether he will make 
inquiry of the defendant and endeavor to 
produce the same? 

Mr. Hayes: Defendant’s counsel is not 
doing any more work than he has to do, and 
does not propose to run around and try to 
find papers. 

Mr. Hicks: Complainant’s counsel vives 
notice to defendant's counsel that the pro- 
duction of said assignment is required if in 
the possession of the defendant. 


Qd52. Do vou know whether that assignment of 


587 patents was recorded in the Patent Office? 


A. I do not. 
~ 453. Did vou have the assignment recorded? 

A. I don’t remember. 

Q54. Did vou secure the assignment to the Edi- 
son Phonograph Company of all phonograph pat- 
ents applied for on or before August 1, 1888, re- 
ferred to in said order being Exhibit E? 


Mr. Haves: Objected to as calling for 
the contents of a written document and it is 
not shown that the witness knows how many 
and what phonograph patents there were at 
that time. 


A. I have no special recollection, but I know that 
that order was complied with. 

Q55. Did vou likewise deliver the said assign- 
ment. of patents applied for on or before August 
1, 1888, to Judge Haves? 

A. I gave all the papers bearing on title te Judge 
Hayes. 


Mr. Hicks: The same request and notice 
is repeated to defendant’s counsel with ref- 
erence to this second assignment. 

(Defetdant’s counsel makes no reply.) 
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— Qé6. There is a third assignment referred to in 71589 
said Exhibit E, namely, the assignment by the said 
Edison Phonograph Company to yourself as receiv- 
er of all such patents applied for subsequent to 
August 1, 1888, and I ask you whether the first 
assignment was not an assignment by Thomas A. 
Edison? 

A. Judging from the order I would say yes; I 
have no special recollection at the minute. 

“Q57. And that assigument likewise you say was 
secured? | 

A. The order was complied with in all respects. 

Q58. And the third asesignment likewise was 
turned over to Judge Haves? 590 

A. The papers relating to title were placed in the 
hands of Judge Hayes. . 


tee —— 


Mr. Hicks: The same request and notice | > 
is hereby given to defendant’s counsel in re- 
gard to the third assignment. 


Q59. Did you secure from Mr. Thomas A. Edi- 
son a release of his claim for damages for breach 
of contract between said North American Phono- 
graph Company and said Edison Phonograph 
Works? - 

A. The order involved an abandonment by Mr. 
Edison cf the claim for royalties and for damages 
for breach of contract. 591 

Q60. It also requires the securing of a release 
of his claim for damages, does it not? 

A. Yes, everything required by that order was 
done. You may assume that everything required 
by that order to be done was done. 

Q61. What became of the release given by him 
to you? 

A. I presume I have it. 

Q62. Will you produce it at the next session? 

A. If required. - ¥ 
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Q63. I understand you to say, then, that the final 
decree for injunction as prayed for in the cause 
in the Court of Chancery instituted by you as re- 
ceiver against the Edison Phonograph Works 
known as the injunction suit was entered, and I 
ask you to state whether you can tell whether that 
injunction was served upon the Edison Phonograph 
Works? 


Mr. Hayes: I object to that. The injune- 
tion order itself is the best evidence. 


A. That order was complied with. The record 
will show about the entry of the order and the is- 
suance of the injunction and its service. 

Q64. Do you know personally whether it was 
served or not? | 

A. I have no special recollection about these 
matters at the minute, but I know that the order 
was complied with. 


Mr. Hicks: Complainant’s counsel oifers 
in evidence a copy of the final decree of in- 
junction in the suit of John R. Hardin, le- 
ceiver, against the Edison Phonograph 
Works, ec¢ al. 

Mr. Hayes: That is accepted as a true 
copy subject to correction. 

Marked “Complainant’s Exhibit 38, Feb. 
19, 1903, J. A. S., Ex’r.” 

Mr. Hicks: Also copy of the injunction 
issued thereon with the date of filing and 
admission of service. 

Mr. Hayes: That is accepted as a copy 
subject to correction. 

Marked “Complainant’s Exhibit 39, Feb. 
19, 1908, J. A..8., Ex’r.” 


Adjourned to February 27, 1903, at 10 A. M. 
Last Exhibits Complainant’s Exhibit 39. 
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nal UNITED STATES CIRCUIT COURT, 595 
ae SOUTHERN District OF NEW YorK. 
irks SS : 
i : New YorK Puonocraru Co., 
hat _ Complainant, 
aph “f a Y af 
! VS. 
In Equity. : 
ee NatioNaL PHonoGrarn Co., et 
= | | | al., 
urd : Defendants. 
 is- * — 
was Newark, N. J., February 27, 1903. 096 
c ’ Met pursuant to adjournment. 
1ese Present—Counsel as before. 
der JOHN R. HARDIN. 
rors Direct-examination continued by Mr. Camp: 
ie Q65. Have you refreshed your recollection since 
Re — ( ' the last hearing as to who was president of the 
aph : \ North American Phonograph Co. at the time you a 
were appointed receiver? 
rue A. I have not; I can refresh it if you so desire. 
Q66. Will you do so? 
"ev. A. I have before me a copy of the bill of com- 597 
plaint in the Court of Chancery in New Jersey in 
‘ion the Cutting suit in which I was appointed re | 
and ceiver, and I find in the affidavit of Mr. Edison at- | 
tached to that bill of complaint that Mr. Edison 
opy had been president of that corporation for a time | 
not stated until the month of January, 1894, at | 
“eh. | which time he resigned in writing. The affidavit | 
further states the resignation was never accepted, | 
but Mr. Edison had never since that time attended | 
~ any meetings of the Board of Directors. I have | 
no other information. ao 
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Q67. Do you know whether or not Thomas A. 
Edison was a director of the North American Phon- 
ograph Co. at the time you were appointed re- 
celver? 

A. I do not. 

Q68. Could you refresh your recollection so as 
to be able to testify whether he was or not? © 


By Mr. Hayes: I object to the witness 
answering any questions from information 
derived simply from papers filed in any 
cause, but have no objection to his refresh- 


ing his memory if those papers will enable . 


him to recall something that he knew of his 
own knowledge. 


A. By further reference to the affidavit I find 
that it states that Mr. Edison was 
one of the directors of the corporation at 
the time that affidavit was made, and I now recall 
having known at the time, perhaps from Mr. Edi- 
son himself, that he was a director. 

Q69. What is the date of the affidavit to which 
you refer? ) 

A. August 15, 1894. 

Q70. And the affidavit forms part of what pa- 
pers? 

A. It was attached to the bill of complaint in 
the Cutting suit in which I was appointed receiver, 


the bill of complaint having been filed August 


16, 1894. 
By Mr. Hicks: 4 


Q71. Do you know 
elected President of the North American Phono- 
graph Co, to succeed Mr. Edison? , 

A. I do not know anything about the history 
of the North American Phonograph Co. prior 
to my appointment as receiver except from the 


of anyone having been 


Raymond R. Wile d 
Research Library , 


€) 


€) 


= 


ia A ane gnict a ae Baa os 


ith |, Ma 
I i sie 


St F 4 re? 
ye ae Se 





ee oe | = ft rp a; ii 
j tran a, eo nie we a z 2 a eae 2 eT ee = ‘ 

ta yet : 4a} | otal Le F Fis |b .* a” is a ae Le ot - oe 2 ~ ~~ ey * 
Pe ee ee eee > eat, = ae a . a. ee ah te as ef ee ee. ee eS i 


John KR. Tfardin. 201 


papers that came into my possession; I have no 
personal knowledge and I have no present recol- 
lection as to whether any person was elected in 
Mr. Edison’s place or not. His affidavit states 
his resignation was not accepted. 

Q72. Have you searched among your papers for 
the original letter or offer of compromise made 
by Thomas A. Edison on December 21, 1895? 

A. I have that letter now in my hands. 

“Q73. The paper which you have in your hand 
bears the signature of Thomas A. Edison, does it 
not? 

A. It does. 

Q74. And you are familiar with Mr. Edison's 
signature? ' 

A. I know that is his signature. 

Q75. Is not the copy of offer of compromise 
forming part of Exhibit D of “Complainant’s 
Exhibit 36” a correct copy of Mr. Edison’s said 
letter of Dec. 21, 1895, which you now produce? 

A. It seems to be. 


A copy of offer of compromise forming 
part of Exhibit D of “Complainant’s Ex- 
hibit 36” is offered in evidence in lieu of 
the original marked “Complainant’s Ex- 
hibit 40, Feb. 27, 1903, J. A. S., Ex’r.” 


Q76. Have you searched among your papers 
for the release from Thomas A. Edison of his 
claim for damages for breach of contract between 
said North American Phonograph Co., and the 
said Edison Phonograph Works referred to in Ex- 
hibit E of “Complainant’s Exhibit 36° being the 
order of the Court of Chancery of New Jersey? 

A. I have looked among my papers for that re- 
lease and have been unable to find it. 

Q77. Such a release was in your possessiog here- 
tofore, was it not? - - 
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4 604 A. All the requirements of that order were duly 
| complied with. If the releases were there required | 
they were obtained. 

Q78. Will you state if you recollect what the 
w a - contents of that release were? 

¥ . A. The contents of the release were what the 

Yes “4 order required. There was a litigation pending | | 

over that claim in the form of an appeal from the | 

determination of the receiver overruling the claim. | 
3 _ That litigation was disposed of by releases, no 
: doubt, in accordance with the terms of the order. 

Q79. Have you searched among your papers for | 
the release from the said Edison Phonograph 
605 Works of the claim of the said Edison Phonogra- 
eraph Works against the said North American 
~ g Phonograph Co. for damages for breach of con- 
tract between the said Edison Phonograph Works 
and the said North American Phonograph C 
referred to in the same said order? 


ad A. I have, I have been unable to find that. | 
S x Q80. I understand you to say that the releas 
was given and that the release complied with th Sn. | 


terms of the order, is that correct? | 
A. Yes, sir. 
QS81. Was notice given to the creditors and stock- | 
holders of the North American Phonograph Co. 


4 
a We od ~a Oe s 
rd ns ‘wt ° a 
: ote 


‘= 4 606 as set forth in Exhibit B of “Complainant's Ex- : | 
ia es hibit 36”? 
a ; A. It was. 


Q82. On or about the date of the notice, March 
“g 28, 1805? | | 
w a A. About that time. The proofs filed in the 
3 : Court of Chancery will show the exact date. 
Q&83. In answer to Q24 vou stated at the end of 
your answer that the stock of the said Edison 


7S . . . | 
3 Phonograph Co. was sold ey itself with the direc- | 
S y tion to apply on Mr. Edison’s note claim for which | 
” the stock had been originally pledged what might | 
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be realized for the stock; if the amount realized 
for the stock had exceeded the amount of the note 
claim such excess would haye been the property of 
the Receiver, would it not? 


Mr. Hayes: I object to the question of 
asking the Receiver to give his opinion on 
questions of law; he is not called as a wit- 
ness for that purpose but to testify as to 

_._ facets. 


A. The property was sold exactly as directed by 
the order of the Court. | 

QS4. That is to say, if the first and second bids 
were accepted the amount of the first bid was to be 
paid the said Thomas A. Edison up to the amount 
due on the said note and deducted from it? 


Mr. Hayes: I object to counsel leading 
the witness and also to asking witness as 
to legal questions or asking him to construe 
the contents of a written document. 


A. If vou will hand me a copy of the order, or 
better still a copy of the advertisement, I will tell 
you exactly what was done at the sale. The stock 
of the Edison Phonograph Co. was first put up sep- 
arately and the sale staved at the highest bid with- 
out knocking down. <All the remaining assets of 
the North American Phonograph Company execlu- 
sive of cash in the hands of the Receiver and claims 
against the directors for breach of trust or duty 
were then put up together and the whole sold as a 
going concern, and the sale was then staved in that 
pareel at the highest bide Then the entire assets 
of the North American Phonograph Co. inclusive 
of Edison Phonograph Co. stock and exclusive of 
cash and claims against directors were put up as a 
whole together and offered as a going concern. 
Thomas A. Edison bid for the-first pareel $50,000 
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and for the second parcel $50,000 and was the high- 
est bidder in both instances, and no one bidding to 
the entire assets referred to as having been offered 
third, the first and second parcels were sold to 
Edison. 

Q85. Have you the assignment by Mr. Edison of 
his bid referred to in your answer to Q50? 

A. T have been unable to find it. 


QS86. Referring to “Complainant's Exhibits 24 . 


and 25,” being the transfer by you as Receiver to 
the National Phonograph Co. and Ott, ean vou re- 
fresh your recollection in regard to the assignment? 

A. These papers, the exhibits referred to, con- 
tain correct recitals of the assignment of the bid. 

Q&7. As I understand it, from those papers, Edi- 
son assiened his bid in its entirety to the National 
Phonograph Co. and the National Phonograph Co. 
did what in regard to Ott? 


Mr. Haves: I object to the witness stating 
any matter that involves the contents of a 
written document on the ground that the 
written document is sufficient evidence. 

Mr. Hicks: But we cannot find the writ- 
ten document. 


A. The entire bid was assigned by Mr. Edison 
to the National Phonograph Co. and the National 
Phonograph Co. divided the property and the Re- 
ceiver conveyed a part of it to the National Phono- 
graph Co. and part to Frederick P. Ott. All re- 
quirements as to that conveyance were executed in 
accordance with an order of the Court. 

O&8. The division made by the National Phono- 
sraph Co. reférred to by you appears in Complain- 
ant’s Exhibits 24 and 25, does it? 

A. To the best of mv recollection, ves. 

Q89. Complainant’s Exhibits 24 and 25 enume- 
rate a long list of contracts, which contracts you as 
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Receiver conveyed thereby to the National Phono- 
graph Co. and to Ott. Were the original copies of 
the contracts enumerated or were copies of the 
contracts enumerated referred to by the parties to 
the said two conveyances at the time of the con- 
veyances? 

A. At the time of that conveyance I had either 
originals or copies of this contract; in some eases 
originals but in most cases copies. 

-Q90. Were those which were copies agreed upon 
at the time to be copies of the contracts enumerated 
in Exhibits 24 and 25. 


Mr. Hayes: I object to the question as 
too indefinite. 


A. There was no agreement one way or the other: 


about it. I received at the time of mv appointment 
from the officers of the North American Phono- 
graph Co.—I think from Mr. Tremaine, Treasurer, 
or probably from Mr. Walcutt, Seeretary,—with 
other papers, these contracts. In some cases the 
papers furnished were originals and in some cases 
copies. The only evidence the Receiver had of the 
existence of these contracts as assets of the com- 
pany or as something in which the company had 
any right was these contracts, and under the terms 
of the sale the Reeciver turned over these con- 
tracts, originals or copies, as evidence of title which 
were the only evidence of title that he had. 

Q91. To what individual were such original 
copies of contracts or copies turned over at said 
time? 

A. Part of them were turned over to the National 
Phonograph Co., part to Frederick P. Ott, as set 
forth in these convevances, 

Q92,. Who received them on behalf of the Na- 
tional Phonograph Co. 

A. You mean who represented the National 
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Phonograph Co. and Ott in closing the transaction 
with the Receiver? 

Q93. Yes. 

A. Judge Hayes. . 

Q94. And Judge Hayes received the papers then 
for the National Phonograph Co. and Ott? 

A. He did. 


Mr. Hicks: Complainant’s counsel  re- 
quests defendants’ counsel to produce the 
papers referred to by the witness and re- 
ceived by the defendant National Phono- 
graph Co. under the conveyances above men- 
tioned. 


Q95. Have you still copies of those contracts? 

A. I turned over to Judge Hayes the only copies 
that I had with the possible exception of some 
printed copies which I retained as part of the 
records in the various litigations. There were cer- 
tain printed books that you are probably familiar 
with containing copies of various Phonograph con- 
tracts between Mr. Edison and Lippincott, the 
Phonograph Works and Phonograph Company and 
North American Company, and certain exhibits 
used in these litigations which may cover some of 
these contracts assigned. I have such contracts. 

096. Do you find among such copies a copy of 
the contract of August 1, 1888 between Thomas A. 
Edison, the North American Phonograph Co. and 
Jesse H. Lippincott e 

A. I have a printed copy of such a contract but 
never had the original. 

Q97. And did vou turn over to Judge Hayes at 
the time above referred to under the said convey- 
ances a printed copy of the said contract of August 


1, 1888? 


A. Tam not sure abont that, I think he had one. | 


The only copy of that contract handed to me at the 
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time of my appointment as Receiver was a printed 
copy. There were several of what were generally 


referred to as basic contracts bound together in a_ 


pamphlet known as the Bush Pamphlet, containing 
half a dozen or more of these original contracts, 
and I never had the originals of any of them. I 
do not think I handed that particular pamphlet 
to Judge Hayes, I think I have it still, 

Q98. You say Judge Hayes had a copy of that 
contract? 

A. IT have not said so. I said I did not hand that 
particular pamphlet to Judge Hayes, I think I have 
it still. 

Q99. Was the copy of the contract which you 
then had and now have recognized at the time of 
said conveyance by the parties thereto as a correct 
copy? 


Mr. Hayes: Objected to. 


A. There was nothing said about it. 

Q100. Was any copy of the said contract referred 
to by said parties at that time? 

A. There was no discussion of the contracts as to 
wether they were originals or copies; they were 
turned over, such of them as the Receiver had. My 
recollection is strong, however, that the copy that 
I now have of the basic contracts to which I have 
referred, came to me from the North American 
Phonograph Co. originally; that particular bunch 
of contracts which I have referred to as the Bush 
pamphlet was not a rare publication as I under- 
stand it, copies were plentiful. 

Q101. Can you enumerate the contracts which 
vou turned over to Judge Haves under the said two 
conveyances excluding an enumeration of contracts 
between the North American Phonograph Co, and 
local companies other than New York Phonograph 
Co and Metropolitan Phonograph Co., and inelud- 
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ing contracts or copies of contracts to which Thom- 
as A. Edison, Edison Phonograph Works, Edison 
Phonograph Co., Lippincott, and North American 
Phonograph Co. or any one or more of them were 
parties? 

A. I can only refer to the conveyances, Exhibits 
24 and 25, to refresh my recollection as to the prop- 
erty conveyed, and generally speaking, the con- 
tracts described in those conveyances, originals or 
copies, were turned over to Judge Hayes. Whether 
every specific contract named there was represented 
by an original or copy is now beyond my recollec- 
tion to tell. The purpose of those conveyances was 
to pass to the National Phoneraph Co. and Ott all 
of the assets of the North American Phonograph 
Co. of every kind and description excepting only 
the cash in the hands of the Receiver and claims 
against directors for frauds and neglect of duty. 

Q102. Do you know whether copies of the con- 
tracts contained in this pamphlet which you now 
have were turned over? 

A. This particular pamphlet which I now have 
in my hands represents the signatures annexed to 
the bill filed in chancery by me as Receiver of the 
North American Phonograph Co. against Edison 
Phonograph Works and Thomas A. Edison, July 
30, 1895. So far as I recall I have none of the 
originals set forth in those printed schedules. The 
schedules were printed for the purpose of conven- 
jence in litigation, and Judge Haves actually had 
a copy of this. Whether he received it on that day 
or received from me copies of these contracts or not, 
on the dav of this convevanee, Exhibits 24 and 25, 
is bevond my present recollection. 

Q103. Do you know whether that pamphlet was 
recognized by the National Phonograph Co. or any 
representative of it as containing true copies of the 
contracts therein set forth? ¢ 

A. I do not. 
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Mr. Hicks: Complainant’s counsel in- 
quires of defendants’ counsel whether he has 
produced the assignments of patent to the 
witness as Receiver of the North American 
Phonograph Co., notice to produce which 
was given at the last session subsequent to 
Questions 51, 55 and 56, 

Mr. Hayes: Defendants’ counsel refuses 
to answer the question put to him. 


Q104. Can you state how the consideration 
mentioned in Exhibits 24 and 25 were paid and by 
whom? 

A. The considerations were paid partly in cash 
and partly by credit of the amounts due on distri- 
bution and to the National Phonograph Co. which 
had acquired sundry claims against the North 
American Phonograph Co. by assignment. 

Q105. Was anything paid by Ott? 

A. I think I was requested by the National Co. 


to make a conveyance of part of the assets to Ott 


and that authority was obtained from the Court to 
make such conveyance of part of the assets; 
whether I received any specific payment from Ott 
as distinguished from the National Phonograph Co. 
I do not rememher, I do not think I did. 

.Q106. You have a release from the National 
Phonograph Co. upon the final settlement made by 
you as Receiver with that company, have you not? 

A. Yes, sir. 

Q107. Will you kindly read the release to the 
Examiner? 

A. The release being read is as set forth in Com- 
plainant’s Exhibit 101, May 18, 1903. 

Q108. The aggregate amount of Mr. Edison’s bid 
was $100,000, was it not? 

A. Yes. | 

Q109. Having refreshed your recollection from 
a reading of the said release can you now state 
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whether that amount, namely, $100,000, was paid 
to you by the National Phonograph Co. by credits 
and cash as you previously explained? 

A. The stock of the Edison Phonograph Co, was 
at the time of its sale under pledge to secure a note 
of $78,518.37. The $50,000 obtained for the stock 
at the sale had to be applied on that claim. There 
was a balance on the claim and not paid by said 
application of $43,101.49. Thomas A. Edison had a 
general claim in addition against the corporation 
not secured. Mr. Edison’s total claim at the time 
of distribution after the application of the pledge 
so far as it could go was $273,668.27, and Mr. Edi- 
son assigned his claim of this amount to the Na- 
tional Phonograph Co. National Phonograph Co. 
had acquired by assignment other claims which are 
set out in the release of all the claims acquired 
amounting to $396,874.18, of which the National 
Phonograph Co. was entitled on final distribution to 
a dividend of 179/1000 per cent., and that amount 
was satisfied by the Receiver as follows: By re- 
ceipt of the Receiver to the Phonograph Co. for the 
sum of $42,500 representing balance of the purchase 
price of the assets of the North American Phono- 
graph Co., purchased at Receiver’s sale February 
8, 1896. That balance having remained unpaid in 
accordance with the conditions of the sale which 
permitted the purchaser if a creditor to assign any 
claim which he might have against the estate of 


-the North American Phonograph Co. to the Re- 


ceiver as security for the balance of his bid. The 
consideration was further paid by receipt of the 
Receiver to the National Phonograph Co. for the 
snm of $6,431.66 interest on the pledge note, and 
bv the navment of Michael W. Nolan of $9.213.33 
pursuant to the direction of an order of the Na- 
tional Phonograph Co. to the Receiver and navable 
out of monevs in the hands of the Receiver belong- 
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ing to the National Phonograph Co., and by the 
payment by Receiver to the National Phonograph 
Co. of some $12,911.61. The consideration of this 
release, as here set out in detail was in the lgere- 
gate the total amount of the dividend payable to the 
National Phonograph Co. as creditor of the North 
American Phonograph Co. on final distribution. 
And to the extent of the application of credits as 
detailed in the receipt payment was made of the 
purchase price of the assets of the North American 
Phonograph Co. at the Receiver’s sale. Part of 
that purchase price was paid in cash at the time of 
the sale. The cash payment at the time of the sale 
was $7500. 

Q110. IT show you a check, being Complainant’s 
Exhibit 26, and ask vou whether that eheck was 
in payment of said sum of $7500 just referred to 
by you? 

A. Yes, I should suppose that check had to do 
with the payment. 

Q111. LT show vou Complainant’s Exhibits 52 and 
33 and ask vou whether you do not recall making 
further assignments of patents to’ the National 
Phonograph Co.? 

A. You ask me whether I have recollection of 
having made other assignments than these two? 

Q112. Yes. 

A. You mean of other patents than are men- 
tioned in these Exhibits 32 and 33? a 

Q113. Yes. i 

A. T have no recollection on the subject. I as- 
signed evervthing that belonged to the company 
or that the company claimed. Whether the assign- 
ments were two, three or four in number I do not 
remember. 


Mr. Ticks: Complainant’s counsel offers 
in evidence a copy of the deerce for discon- 


631 


633 


Raymond R. Wile 
Research Library 


() 


() 





634 


635 


636 


212 Johu R. Hardin. - 


tinuance in the suit of Hardin, Receiver, 
against Thomas A. Edison, marked “Con- 
plainant’s Exhibit 41, Feb. 27, 1903, J. A. S.. 
Kix’r. 


Q1i4. Are you familiar with the seal of the 
North American Phonograph Co.? 

A. Iam not now familiar with it if I ever was; 
but I do not recall that I ever had occasion to be 
familiar with it. 

Q115. I show you Complainant’s Exhibit 6 and 
ask you whether you recognize the seal of the North 
American Phonograph Co.? 

A. I have no recollection of it. 

Q116. What became of the seal of the North 
American Phonograph Co., do you know? 

A. Yes, it came to my possession and was around 
the office here for a long time. I do not know what 
has become of it, it was of no use after the appoint- 
ment of a Receiver. I suppose, strictly speaking, it 
passed with the other assets. 

Q117. Haven’t you any paper in your posses- 
sion by which you could refresh your recollection 
in regard to the seal of the North American Phono- 
graph Co.? 

A. TI do not recall any. 

Q118. Exhibit F of Complainant’s Exhibit 36 
is a copy of the advertisement of January 20, 1896, 
sent ont by vou, is it not? 

A. It seems to be. 

Q119. Will vou kindly state fuRty what claim, if 
any, was made by New York Phonograph Co. upon 
you as Receiver with reference to the sale and use of 
phonographs and supplies within the State of New 
York? 

A. At the time of my appointment, so-called sub- 
stitute contracts were in force hetween the North 
American Phonograph Co. and yarious sub-com- 
panies under which the North American Phono- 
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graph Co. was selling directly and paying royalties. 
The New York Phonograph Co. claimed these roy- 
alties. I refused to pay them and application was 
made to the Court to compel me to pay and I 
was directed to pay. Payment was made by order 
of April 21, 1896, and amounted to $623.76. 

Q120. Have you a copy of the order directing you 
to make said payment? 

A. I do not seem to have a copy of that order, 
it-was probably filed with the voucher.. 

Q121. Will vou explain a little more fully for 
what the payment of royalties amounting to $1600 
or over was made by vou as Receiver to New York 
Phonograph Co. 

A. From the time of my appointment the New 
York Phonograph Co. began to bombard me with 
notices of all kinds and descriptions beginning 
within a few weeks after my appointment and con- 
tinuing down to the time of this litigation, calling 
upon me to fulfil the terms of the contract and de- 
manding royalties and all that sort of thing. 

Q122. Can you state the date of that contract? 

A. Which contract? 

Q123. The contract to which you refer when say- 
ing that . 





A. Contract of July 1, 1893, between the North | 


American Phonograph Co. and New York Phono- 
graph Co.? 

Q124. Yes. | 

A. TI did not pay any attention to their notices 
and did not pay them any royalties and they finallyY 
came into the Cutting snit by petition some time 
in April, 1895. TI contested their application for 
direction to nay rovalties and that was tried before 
Vice Chancellor Emery and I was directed to pay 
the royalties. 

0125. Did von pay rovalties for the time prior 
to the entry of the order? . + 
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A. I paid no royalties except for the sales made 
by me as Receiver. Any other claim would have 
been a claim against the corporation, not against 
the receiver. 

Q126. That is to say you paid royalties to New 
York Phonograph Co. in consequence of said or- 
der? 

A. Yes, sir, which was obtained after dispute. 

Q127. For how long a time did the payment of 
royalties continue? 

A. It covered all sales made by the Receiver while 
he was Receiver. 

Q128. Up to the time of your discharge? 

A. Well, I did not continue the business after 
the sale. JI was not discharged until some time in 
1898 and the sale took place, did it not, in 1896. 

Q129. Did you receive from Mr. Richard N. Dyer 
a letter to the effect that is set out in Q455 of the 
examination of Mr. Edison? 


Mr. Hayes: I object to the witness an- 
swering that question by stating the con- 
tents of any letter. Tle is at liberty to state 
that he did receive a letter on the general 
subject. 


A. I received such a letter. 

Q130. Can you find the original letter referred 
to in said question? 

A. I have looked for that letter and cannot find 
it. It is not in the files of my correspondence as 
Receiver of the North American Phonograph Co. 
and I do not know where it iS. 

Q131. Have you a copy of that letter? 

A. I think there is a copy in this printed book 
of exhibits. 

Adjourned for recess until 2 P. M. 
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After recess, 


Hion, JoHN W. Gricés appears on behalf of 
defendants, 


Q132. Have you found a copy of the letter re- 
ferred to in question 455 of Mr. Edison's examina- 
tion? 

A. Which letter is that? 

Q133. Mr. Dyer’s letter. 

A. I have not found the original. T have looked 
for it, but have been unable to find it. 

Q134. Have you found a copy of it? 

A. There is a copy of it in the Bill of Complaint 
of Hardin, Receiver, of Edison Phonograph Co. ys. 
Edison Phonograph Works. 

Q135. Upon what date did you receive the orig- 
inal letter? 

A. The 26th day of July, 1895, by the hand of 
Frederick H. Lum. 

Q136. Whom did Mr. Lum represent? 

A. He represented the Edison Phonograph 
Works. 


Mr. Hicks: I offer copy of‘ the letter in 
evidence marked “Complainant’s Exhibit 42, 
Feb. 27, 1903, J. A. S., Ex’r.” Letter reads 
as follows: 
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‘ Dear Sir :— 


216 John R. Hardin, 
New York, July 25, 1895. 


John R. Hardin, Esq., 
Receiver North American Phonograph Co., 
Newark, N. J. 


# 


On behalf of the Edison Phonograph Works I 
beg to notify you that that company proposes to 
manufacture phonographs and sell them to the 
publie generally. I give you this notice so that you 
may take proper steps, proper proceedings to try 
the question of the right of the company to do this 
business under the present condition of affairs. If 
you decide to ask the Court for a restraining order 
I would like to be heard on that question and will 
hold myself ready to appear before the Court at 
any time. Our Newark counsel, Frederick H. Lum, 
will accept service for the company. 

Yours very truly, 
Richard N. Dyer. 
Attorney for Edison Phonograph Works.” 


(sed. ) 


Q137. What did you do upon receipt of that let- 
ter in regard to the subject of the letter? 

A. Well, within a day or two I filed this bill in 
chancery of Hardin, Receiver, against Edison 
Phonograph Works known as the injunction bill. 

Q138. And that suit resulted in the final decree 
for injunction being Complainant’s Exhibit 38 and 
the injunction being Complainant’s Exhibit 39, did 
it not? 

A. That suit was compromised, and as I remem- 
ber the terms of the compromise an order was en- 
tered eranting the relief prayed and the injunction 
was actually served. The records will show that, T 
think. 

0139. Will you refer to the copy of the bill in 
said injunction suit and to paragraph 23 thereof 
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4 for the purpose of refreshing your recollection, and 649 

s after so doing will you state what was the business 

a. condition of the North American Phonograph Co. 

4 in July, 1895? 

i A. I as Receiver of the North American Phono- 

. graph Co. was continuing business under the di- 

es , rection of the Court of Chancery. | 


Q140. Did you have agencies in any places? 
A. No, not in the strict agency sense, I was sell: 
4 _ iirg phonographs and supplies to anybody who 
q wanted to buy. | 
. | Q141. From whom did you procure the phono- 
a eraphs and supplies? :; | 
A. Edison Phonograph Works. 650 
Q142. Do you know whether the Edison Phono: 
. eraph Works had prior to the receipt by you of Mr. 
Dyer’s letter, furnished phonographs or supplies, 
4 to others for use or sale in the United States or 
| Canada except the North American Phonograph 
Co. and yourself as its Receiver? 
A. I suppose that that company was not furnish- , 
ing phonographs or supplies to anyone else, and ‘ 
i the purpose of this bill was to prevent that com- 
pany from doing so. 
Q143. Have you found the waiver by Mr. Edison 
of the Court House sale heretofore referred to in 
j your testimony? 631 2 
2 | A. I have. 
4 Q144. Does it bear Mr. Edison’s signature? 
¥ A. It does. 
. Q145. Was it delivered by him to you? 
4 A. My recollection is that it Was delivered by 
e ) him in person. - 4 
; Q146. Will you kindly read the waiver to the ' 
Examiner. 
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218 John R. Wardin. 
652 . “Orange, N. J., May 6, 1895. 


To John R. Hardin, Esq., 


Receiver of North American Phonograph Co., 
Newark, N. J. 


I hereby admit and declare that I hold the cap- 
ital stock, that is to say 12,000 shares of the cor- 
poration known as Edison Phonograph Co. under 
pledge from the North American Phonograph Co. 
to secure the payment of a promissory note made 
by said North American Phonograph Co. dated 
April 1, 1892, for $78,518.37, with interest from 
said date at the rate of 6 per cent. per annum 

6538 under agreement made between said the North 
American Phonograph Co. on the one part and my- 
self of the other part, bearing date June 1, 1892. 
That there is due to me on said promissory note the 
full amount of the principal money, to wit, $78,- 
‘518.87 and interest thereon from the first day of 
April, 1892, at the rate of 6 per cent. per annum. 
That I have waived, and do hereby expressly waive 
any other or further title to said stock under and 
by virtue of the bill of sale hearing date August ’21, 
1894, made by James E. Howell to me, and that I 
am willing to surrender said stock to you upon re- 
eeipt of the amount due upon said promissory note 
654 as aforesaid. 
Thomas A. Edison.” 


Complainant’s counsel offers in evidence 


the subpoena duces teciim served upon the 
witness marked “Complainant’s Exhibit 45, 
Feb. 27, 1903, J. A. S., Ex’r.” 

Mr. Hayes: I object as not being compe- 
tent evidence of anything. 


" rf i “Wie ev a] 
wer Pi <a Pi a auf at Ns =- 52 - 
= I = = “ae 


Raymond R. Wile 
Research Library 


—— 


‘cap- 
© Cor 
under 
h Co, 
nutde 
dated 
from 
num 
North 
lL heeV- 
1892. 
te the 
S78,- 
ay of 
aN. 
watve 
~ and 

ft 


ie 


“on? 


lence 


i the 
it esd, 


Tti pM 


John R. Tardin. ~ 219 
Cross-examination by Mr. Hayes: 


XQ147. Mr. Hardin, at the time you were ap- 
pointed Receiver there came to your hands as part 
of the assets of the North American Phonograph 
Co. a number of phonographs, records and blanks, 
did there not? 

A. Yes, sir. 

XQ148. Where were they located? 

4. At the various agencies of the company 
throughout the country, for instance, New York, 
Philadelphia, Chicago, Detroit, Louisville, San 
Francisco, Denver and other places, and at the Edi- 
son Phonograph Works in Orange for storage. 

XQ149. And what did you do with them? 

A. I made ‘an arrangement with the Edison 
Phonograph Works by which I had everything that 
I wanted to shipped in from the various agencies 
to the works to be stored under the contract ar- 
rangement, and part of the stock around the va- 
rious agencies was at once shipped in to Orange. 
Other parts as far as possible were sold where lo- 
cated, and in short I proceeded to make sale of the 
assets of the company of that character as rapidly 
as I could. 

XQ150. Have vou anv idea about how many 
phonoéraphs vou disposed of in that way in the dif- 
ferent agencies at the time vou were appointed Re- 
eeiver and which were not shipped back to the 
Works? , 

A. By referring to the inventories T could ascer- 
tain the number of phonographs that were at the 
various agencies and probably could arrive approx- 
imately at the number that were disposed of bv the 
Receiver without being shipped into the Works. 
Most of the phonographs that were in the agencies 
at Chicago, Detroit, Philadelphia, San Francisco, 
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Cincinnati, Boston and New York were so disposed 
of. if 
XQ151. Well, could you say whether that 
amounted to 2,000, 4,000 or 5,000 phonographs? 
A. I could not state the number; it was a consid- 
erable number. 
XQ152. As to those that were shipped into the ~ 
Works you disposed of those from time to time? 
A. Yes, sir. 
XQ153. This debt for which the stock was 
pledged was part of the original purchase of that 
stock from Lippincott, was it? | 
A. That is my recollection. 
XQ154. You spoke of demanding from Mr. Edi- 
son an assignment of certain patents. Was that 
demand in writing or verbal 
A. I think it was in writing. I have a copy of ra 


it, dated May 10, 1895. 


XQ155. This demand was made in pursuance of 
an order of the Court? 


A. Yes, sir. 
XQ156. Do you remember a conversation with hy -_ 
me just prior to the sale of the remaining assets in 
your hands in which the question came up as to 
whether vou would accept a bid from a corporation 
or require Mr. Edison’s personal bid? | 
A. I do. Oi 
~XQ157. And what was the purport of that con- 
versation? 
A. I required Mr. Edison’s personal bid. 
XQ158. And vour reason for requiring it was? 
A. Because of the terms of the compromise. 
XQ159. And I think you stated, did you not, that 
you wanted his personal responsibility? ; 
A. Yes, sir, I stated that in addition. . 
XQ160. And you were not willing to have a bid 
made by a corporation about whose responsibility 
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you knew nothing and which had not taken any 
part in the compromise? 

A. That is so. 

XQ161. That was before the sale, shortly before? 

A. Yes, 
» XQ162. You spoke of the terms of the compro- 
mise being complied with; I presume you mean by 
that that to the best of your remembrance and in 
accordance with your understanding of that com- 
promise the terms were complied with? 

A. Yes. 

XQ163. After the National Phonograph Co, pur- 
chased some of the assets of the corporation at 
your sale was this stock of the Edison Phonograph 


_Co. pledged with you to secure the balance of that 


bid? 

A. I rather think it was. I think I had posses- 
sion of it. I had the certificates of the stock in my 
possession. 

XQ164. You received a check of $7500 and re- 
tained possession of the stock until the matter was 
closed up? 

A. And in addition had an assignment of the 
claim and of Mr. Edison .and the Edison Phono- 


graph Works as security. | 
XQ165. And those claims were assigned to the 


/663 


National Phonograph Co., were they not? 
A. I do not recall about that. I know that the 
title to them was put in me to protect the bid. 


Redirect by Mr. Hicks: 


RDQ166. You have stated that the note to secure 
which the stock of the Edison Phonograph Co. was 
pledged with Mr. Edison was on account of an orig- 
inal payment to be made by Lippincott; now T ask 
you whether a copy of the note is not set forth in 
Exhibit E of Complainant’s Exhibit 36 and if it 
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i 664 Was not the note of the North American Phonv- 
4 graph Co.? 
‘4 A. It was; that is, I think it is a copy and the 
4 note of the North American Phonograph Co. | 
vd s RDQ167. What knowledge have you in regard to 
= Lippincott’s connection, if any with the note? 
af 4 A. I have the knowledge the investigation made | 


at the time gave me, from the records of the com- 
a pany, and I have before me a copy letter written 
= 3 by me to the Chancellor of New Jersey on July 15, 





4 1895, in which I find this relative to these defenses: 
4 “It is only fair to say that at the time the pledge 
’ ‘ mentioned in Mr. Edison’s bill was given, which Is 
3 665 one of a long series of pledges, the obligation be- 
S 4 _ ¢ame in form at least the obligation of the North 
2 American Phonograph Co., and that it appears 
a that the stockholders of the North American Phono- 
4 | eraph Company ratified the action of its board of 
3 directors in assuming this contract obligation, hav- 
4 ing received credit for this amount in settlement 
- 4 | of the estate of Jesse H. Lippincott, likewise ratified 
: 4 by the directors and stockholders of the North \on 
B : American Phonograph Co. and reported to and ap- 
a ; proved by the Court of Common Pleas in the State 
a | of New York, to which Court the accounts of Lip- i 
5 a pincott’s assignee were presented.” gf * 
% 666 RDQ168. Your information, then, and that is all =i a 
5 you say you have as distinguished from knowledge, | 
4 is to the effect that the obligation of the North is | 
a American Phonograph Co. was substituted for 
, a , Lippincott’s obligation? 
~ a A. The books of account of the company and riley. 
; ; i ute books of the company show this series of pledges 
4 and the final adjustment in April, I think, of 1892, 
E | when the note became a note of the company. ‘Mr. 
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{dison at that time, I think, threatened insolvency 
proceedings against the company. 

RDQ169. Upon the basis of the note? 

A. That and other claims. 


Recross-examination by Mr. Hayes: 


RAQ170. That series of pledges to which you re- 
fer were pledges to secure an obligation of Lippin- 
cott’s, being the balance of the purchase money of 
this stock were they not? 

A. The stock of the Edison Phonograph Co., yes, 
mat: 

RXQ171. Referine to the release from the Na- 
tional Phonograph Co. to you as Receiver of Au- 
eust 19, 1898, in which mention is made of the as- 
sienment to the National Company of certain 
claims proved before the Receiver, do you know 
whether those assignments to those clams are, or if 
they were ever exhibited to you or given to you? 

A. They were given to me, and while I have not 
looked for them specially I think I can find them. 


Close of Examination. 
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224 John F. Randolph. 
q 670 JOHN F. RANDOLPH. 
E Redirect by Mr. Hicks: 
. By Mr. Griggs: The witness wishes to 
4 make a statement with reference to the 
z subpmna duces tecum served upon him. 
q Q225. The subpeena duces tecum was served upon 
you at the time of your examination of February 
see 17, 1903, was it not? . 
: A. Yes, sir. 
; Q226. You received a copy of it? 
: A. Yes, sir. 
q 671 Mr. Hicks: The original subpena is of- 
q fered in evidence marked Complainant’s 
| Exhibit 44, Feb. 27, 1903, J. A. S. Ex’r.” 
‘Se * Q227. Wave you complied with the terms of the 
a subpoena duces tecum? 
q A. I have not. 


Q228. What is your reason for failing to comply 
a therewith 


a A. By advice of counsel, for the reasons stated 
4 in the paper which I herewith submit. 
4 Q229. Will you kindly read your reasons to the 
4 Examiner? 
4 “John F. Randolph having been subpcenaed to 
a 672 bring with him and produce before the Examiner 
i certain papers and documents described in the sub- 
q pena and bearing date February 17, 1903, in this 
4 cause, states that under the advice of, and by the 
3 | direction of, counsel for the Nattonal Phonograph 
4 Company and Thomas A. Edison, he declines to 
a produce said papers and documents, or any of them, 
: 


a | for the reason that each and all of them are imma- 
’ gerial and irrelevant to the issties joined in this 

eause, and therefore incompetent as proofs; also 
a because the description and designation of said 
papers and documents are vague, general, and un- 
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certain, and so broad and universal as to require 
practically all the business papers and documents 
of the National Phonograph Company to be brought 
and exhibited before the Examiner for the inspec- 
tion and examination of the counsel for complain- 
ant; and for the further reason that the demand of 
the complainant for the production of said papers 
and documents is not made for the purpose of using 
them in evidence, but for the purpose of obtaining 
information as to the private business and affairs 
of the National Phonograph Company and Thomas 
A. Edison to be used in other ways, to the injury of 
the latter company and Thomas A. Edison.” 

This refusal is not in any wise intended as a con- 
tempt for the Honorable Court out of which the 
said subpeena issued, but as a mere assertion of the 
right of the witness, and of the National Phono- 
graph Company to protect its private papers and 
documents from illegal inspection and use in the 
interest of a rival company.” 

230. You say you refuse to comply with the 
subpena by advice of counsel, counsel for whom? 

A. National Phonograph Co. 

Q231. And Thomas A. Edison? 

A. No, the National Phonograph Co. 

Q232.-In vour written statement of reasons you 
say counsel for the National Phonograph Co. and 
Thomas A. Edison, do you not? 

A. Yes, sir. 

Q233. Well, is that correct? 

A. Yes, ‘sir. 

Q234. Now who is said counsel? 

A. Howard W. Haves. 

Q235. Anvone else? 

A. Tton. John W. Griggs. 

0236. You say that the description and designa- 
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~ ‘ book of the National Phonograph Co.? 
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A. No, sir. 
Q237. You testified that such a book exists last 
time, did you not? 
A. Yes, sir. 
Q238. You know what that book is about? 
A. Yes, sir. 
Q239. You know where that book is? 4 
A. Yes, sir. | | 
Q240. Now, why didn’t you produce it? 
A. By advice of counsel. 
~Q241. That stock certificate book shows the 
stockholders of the National Phonograph Co., does 
it not? 
»A. Yes. ' 
Q242. Have you looked at it since last session? 
A. No, sir. | . 
Q243. Who are the stockholders of the National 
Phonograph Co.? | 
Mr. Hayes: Question is objected to as im- 
material and irrelevant and as inquiring 
into the affairs of the company of this wit- 


ness when there is other and better proof of » 
; it. 
Mr. Hicks: What is the other and better 
proof? ; 
Mr. Griggs: The stock register is better 
_ proof. . 


Mr. Hicks: But under your advice the 
witness has refused to produce it. 

Mr. Haves: Because it is immaterial and 
irrelevant. There is a way to get it pro- 
duced if you have a right, but we fail to pro- 
duce it because you have no right to it. 


Q244. The stock transfer book of the National 
Phonograph Co. is in the possession of the company, 
is it not? 

A. Yes. . = 

Q245. Do you know where it is? .t. e. 
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A. Yes. 

Q246. What is your reason for not producing it? 

A. By advice of counsel. 

Q247. You know where the minute book of meet- 
ings of stockholdérs and directors of the National 
Phonograph is, do you not? 

A. Yes. 

Q248. And your reason for not producing it? 

A. By advice of counsel. 
~Q249. Did you find any checks or other orders 
for money paid to or drawn to the order of Thomas 
A. Edison by or for the National Phonograph Co.,? 

A. I did not. 

.Q250. Did you look? 

A. I did not. 

Q251. And you have not produced any? 

A. I have not. 

Q252. And your reason is? 

A. By advice of counsel. 

Q253. Are you willing to produce the stock cer- 
tificate book, the stock transfer book and the min- 
ute book of the National Phonograph Co. at an ad- 
journed session? 

A. I will think it over. 


Mr. Griges: Counsel for defendants states 
here that the witness having made that an- 
swer that they will advise their client and 
its officers not to produce.those books until 
the Court on a hearing of their relevancy has 
directed that they shall. 


Q254. Who is W. S. Mallory? 

A. He isa director in the National Phonograph 
Co., Vice President of Edison Storage Battery Co., 
Vice President of the New Jersey and Pennsylvania 
Concentrating Works, and I think he is Viee Presi- 
dent of Edison Portland Cement Co. 

Q255. What connection, if any, has he with the 
Edison Phonograph Works? 
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A. None whatever. 
Q256. How many shares of stock does he own in 
the National Phonograph Co,? 
Mr. Griggs: Question objected to as im- 
material and irrelevant. 


A. I do not remember. 

Q257. You say that you own thirty-three out 
of one hundred share of stock in the company? 

A. Yes. 

Q258. Now, W. E. Gilmore and W. S. Mallory 
hold the balance of the stock, do they not? 

A. Yes. 

Q259. And does anybody else hold any besides 
you three? 

A. Nobody else. 

Q260. In answer to (108 at the time of your last 
examination you stated that you would endeavor to 
find the assignment referred to by you of the two 
bills of complaint, being Complainant’s Exhibits 
10 and 11; have you tried to find the assignments 
referred to? — 

_ A. Not since I was last on the stand. 

,Q261. Were you advised by counsel not to make 
the effort? 

A. No, sir. 

Q262. Have you made any request of Richard 
N. Dyer for copies of contracts described in the 
subpena? 

A. I have not, I have been too busy, I had not 
time. 

Q263. Any request of Judge Haves? 

A. No, sir, not since the last sitting. 

Q264. Have you found out who the messenger 
was to whom you delivered the documents which 
you found when making the search at the request 
of Mr. Edison? 


A. No, sir. _ 
Q265. Can’t you state his name to-day cither? 
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A. No, sir, it will be hard to tell, he has a num- 
ber of people working there and you take anybody 
you can get hold of. 

Q266. At the time of your last examination you 
stated that you had signed checks of the National 
Phonograph Co. drawn to the order of Thomas A. 
Edison; you recollected those checks at the time of 
your last examination, did you not? 

A. I remember sending checks to Thomas A. Edi- 
son. 

Q267. Those checks are in your possession, are 
they not? 

A. At the office of the company, yes. 

Q268. Now why haven’t you produced those 
checks? 

A. By advice of eounsel. 

269. You know where those checks are? 

A. Personally I do not. 

Q270. You know where to find them? 

A. The place to find them is in the office of the 
company. . 

Q271. You have no reason to believe they are not 
in the office of the company, have you? 

A. I have no reason, no sir. 

Q272. And you say that the minute book of the 
company would show for what purpose those checks 
were drawn and you have refused to produce the 
minute book under advice of counsel? 

“A. No, sir, that is a mistake. The minute book 
would not show what all the checks were drawn 
for. 

0272. The minute book would show what some 
of the checks were drawn for, wouldn’t it? 

A. Yes, sir. 

0273. You know what ehecks would be explained 
bv the minute hook, do you? 

A, No, sir, I do not. 

Q274. Does the National Phonograph Co. pay 
rent to Mr. Edison for its offices in the Edison Lab- 


=? . 
oratory? 
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A. The offices are in the Edison Phonograph 
Works, adjoining the laboratory. 

Q275. Does the National Phonograph Co. pay 
rent to anybody for its offices? 

A. I think they do, but I do not know, as I do not 
handle the affairs of the company. 

Q272. You as Treasurer would draw the checks 
for payment of the rent or sign or countersign the 
checks, would you not? 

A. Yes, sir, but when the checks are sent up I 
would not know what the checks were for; I do not 
attend to any details of the company. When the 
checks are sent up to me they are countersigned by 
Gilmore and that is my authority that the checks 
are all right. 

Q277. In answer to Q28 of the last examination 
you said the offices of the National Phonograph Co. 
is at the Edison Laboratory. Will you kindly ex- 
plain what office of the National Phonograph Co. 
is at the Edison Laboratory and what office of the 
National Phonograph Co. is at the Edison Phono- 
graph Works? 

A. The reason I answered 028 that way is we al- 
ways hold the meetings at the Edison Laboratory 
because there is a nice large library room there, but 
they have no office in Mr. Edison’s building, but I 
always ¢all it the office of the company because we 
hold meetings there. | 

Q278. What office of the company is at the Edi- 
son Phonograph Works? 

A. The general office of the company. 

0279. For the transaction of its business other 
than meetines of stockholders and directors, ete.? 

A. Yes, sir. 

0280. Are you willing to produce at the next 
session the stock certificate book, the stock transfer 
hook, the minute hook, of the National Phonograph 
Co. and the checks or other vouchers for the nay- 
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al Phonograph Co. for the purpose of having those 691 


documents present in Court to be put in evidence 
provided the Court rules that complainant has a 
right to have them in evidence? 


Mr. Hayes: I object to that form of ques- 
tion. You have no right to ask the witness 
what he will do at a future hearing. 

Mr. Griggs: Counsel will advise the wit- 
ness to comply with any competent order 
that the Court makes in the matter. 

Mr. Hicks: Complainant’s counsel in- 
quires of defendants’ counsel whether they 
will advise the witness to have the docu- 
ments called for present in Court in order 
that the ruling may be obtained upon the 
admissibility of the documents in evidence. 

Mr. Griggs: Counsel for the defendants 
states that they will not produce those docu- 
ments for inspection unless the Court orders 
that they shall do so. | 

Mr. Hicks: Defendants’ counsel has mis- 
understood the request’ of complainant’s 
counsel. The request is not-for inspection 
by complainant and its counsel, but for the 
mere presence of the documents in Court 
that they may be inspected by the Court or 
not inspected by the Court as the Court sces 
fit. 

Mr. Griges: Counsel for defendant did 
not misunderstand. Their position is stated 
by the written paper presented by the wit- 
ness in this case. 

Mr. Hicks: The witness is offered for cross- 
examination npon the testimony already giv- 
en, complainant’s counsel stating that they 
will take under advisement the question of 
moving te punish the witness for contempt 
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and his further examination under the rul- 
ing of the Court upon said motion. 


Cross-examination by Mr. Hayes: 


XQ281. In your last session you testified you 
had made a search for the various papers men- 
tioned in the first subpena served upon you. How 
complete was that search? 

A. I searched everywhere that it was possible to 
search. 

XQ282. Then any additional search would have 
been futile, would it? 

A. Futile, yes, sir. 

XQ283. This library room at which you say some 
meetings of the National Phonograph Co. are held 
in the library, is that same room used by a num- 
ber of other corporations? 

A. Yes, sir. 

XQ284. And it is a large library room, is it not? 

A. Yes, sir. ) - 

XQ285. And used for any kind of meetings and 
for interviewing people, everything of that kind? 

A. Yes, sir. 

XQ286. The National Phonograph Co. does not 
consider that its office? 

A. No, sir. 

XQ287. Its office is how far from that, about a 
quarter of a mile? 

A. No, it isn’t so far. It isn’t over 500 vards. 

XQO288. I show von a certified copy ef a bill filed 
in the Circuit Court of the United States for the 
Southern District of New York by the National 
Phonograph Co. and others against Columbia 
Phonograph Co. and others verified by vou on the 
Sth day of October, 1896, the original of which was 
shown you at your last hearing; I also show vou 
copy of a bill filed in the Trited States Cirenit 
Court, Sonthern District of New York, National 
Phonograph Co. and others against the Columbia 
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Phonograph Co. and others, verified by you October 
8, 1896, and offered in evidence at the last session 
in New York, which were marked respectively Com- 
plainant’s Exhibits 10 and 11, Dee. 8, 1902, and 
ask you if you remember signing that affidavit? 

A. No, sir, I do not remember signing it. 

XQ289. Will you state under what circumstances 
you signed that affidavit as far as you can remem- 
ber? 

-~A. It was either by authority of the President or 
else it was by Mr. Dyer’s, counsel. 

XQ290. How do you mean by Mr. Dyer’s, at his 
request? 

A. At Mr. Dyer’s request. 

XQ291. And you state in the affidavit that you 
read the Bills of Complaint; did you read them over 
before signing the affidavit? 

A. I do not remember whether I read it all the 
way through, I read it casually. 

XQ292. Mr. Dyer was counsel for the company 
that brought that suit? 

A. Yes, sir. 

XQ293. And he is of the firm of Dyer & Dris- 
coll? = 

A. Yes, sir. 

XQ294. And he had charge at that time of the 
varions patent litigations of the National Phono- 
graph Co.? 


A. Yes, sir. 
XQ295. At the time you verified these two bills 


of complaint did you have any knowledge one way 
or the other as to whether the New York Phono- 
graph Co. had or had not any right in all or any 
part of the State of New York? 


A. I did not. 
X0296. Then you verified those just as a mat- 


ter of course at the request of counsel? 
A. Yes, sir. 


XQ297. I show you a check dated Feb. 7, 1896, 


697 


698 


699 


€) 


700 


701 


702 





“ : 

‘a - , = i - 2 t A 
> bg aed =e i al 2 i 

i = Spee ewe fa 





234 John F. Randolph. 


Complainant’s Exhibit 26. Have you any remem- 
brance In connection with that check? 
A. Yes, sir, I remember drawing that check? 
XQ298. And what was it for? 
A. It was a loan to the National Phonograph 
Co. | 
XQ299. By whom? | 
A. By Mr. Edison. ) 
XQ300. And after signing the check what did 
you do with it? 
A. I either sent it to the bank or took it to have 
it certified. 
XQ301. And after it came back certified what 
was done with it? 
A. If I remember rightly it was carried down 
to the Phonograph Works by me at the sale that 
was held. 
XQ302. At the Receiver’s sale? 
A. Yes, sir. 
XQ303. And what was done with it there? 
A. After the bid was made it was turned over to 
Mr. Hardin on behalf of the National Phonograph 
Co. yon 
XQ304. And who turned it over? 
A. Howard W. Hayes. : 
XQ305. That is myself? 
A. Yourself, yes, sir. : 
XQ306. Did you hear anything said to the Re- 
ceiver on delivering the check to him? 
A. I think vou ‘said it was for and on behalf of 
the National Phonograph Co. 
XQ307. How many workmen does Edison. em- 
ploy on an average at his laboratory? 
A. About a hundred. 
XQ308. And how many buildings are there in 
what is called the laboratory? 
A. There are five buildings and some wooden 
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XQ309. And experimental and inventive work 
is carried on there? 

A. Yes, sir. 

XQ310. Under Mr. Edison’s supervision and di- 
rection? 

A. Yes, sir. 

XQ311. And when he is working on an inyen- 
tion is the experimental work and experiments 
done at the laboratory by these workmen for him? 

-A. Yes, sir. 

XQ312. Mr. Edison does experimental work and 
inventing for a number of different companies, does 
he not, as well as for himself? 

A. Yes, sir. 

XQ313. Among those are the Portland Cement 
Co.? 

A. Yes, sir. 


XQ314. Storage Battery Co., Edison Manufae- 


turing Co., and Dunderland Iron Ore Co.? 

A. Yes, sir. 

XQ315. National Phonograph Co.? 

A. Yes, sir. 

XQ316. New Jersey and Pennsylvania Concen- 
trating Works? 

A. Yes, sir. 

XQ317. Mining Exploration Co. of New Jersey? 

A. Yes, sir. 

XQ318. A company by the name of Standard 
something? , 

A. Standard Construction Corporation Compa- 
ny, yes. sir. 

XQ319. When Mr. Edison is personally and 
throuch his workmen doing experimental and in- 
ventive work for these companies do they pay him 
for it? 

A. Yes, sir. 

XQ320. And bills are sent them for that work? 

A. Yes, sir. 
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XQ321. Who sends the bills? 
A. The young man in my office. 
XQ3822. You have charge of sending out those 
bills? | 


A. Yes, sir. 

XQ323. Does the National Phonograph Co. pay 
him for experimental and inventive work in con- 
nection with the phonograph? 

A. Yes, sir. 

XQ824. And has been doing so since its organ- 
ization? 

A. I think so. 

XQ325. And is doing so now? 

A. Yes, sir. 

XQ326. These bills when made, do they, to a 
certain extent itemize the time when the work is 
done? 

A. They say during the month of so-and-so. 

XQ327. So that if a person knew what work a 
certain check was in payment of that check might 
chow about what time that experimental or invent- 
ive work was being done? 

A. It might, yes, sir. 

XQ328. Does Mr. Edison from the laboratory 
furnish the power to any other corporations there 


in the neighborhood? 
A. He furnishes power to the Edison Phono- 


- graph Works and the National Phonograph Co. 


X0329. They pay him for that? 
A. Yes, sir. 


Redirect by Mr. Ticks: 
nything, does the Na- 


RDO330. What else, if a 
dison for? 


tional Phonograph Co. pay Mr. E 
A. IT don’t remember. 
RDOQ331. How is it you remembered those items 

and do not remember other things? 

A. Those are handled monthly. 


RNO332. I understand you fo say that the Na- 
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tional Phonograph Co. gets the benefit of Mr. 
idison’s experiments relating to phonographs and 
phonograph supplies therefor, is that correct? 

A. That is a question I cannot answer. 

RDQ333. You have stated, have you not, that the 
National Phonograph Co. makes payments to Mr. 
Edison for experimental work relating to phono- 
graphs and supplies therefor? 

A. Yes, sir. 

RDQ334. Now do you know whether Mr. Edison 
receives money from the National Phoongraph Co. 
for any reason other than that experimental work 
and the furnishing of power to the National 
Phonograph Co.? 

A. I do not remember what else he receives 
money for. 


RDQ335. Hasn’t he ever received any dividends’ 


paid the National Phonograph Co. on its earnings? 

A. No, sir, not to my knowledge. 

RDQ336. Hasn’t he ever made profit out of the 
National Phonograph Co. by reason of contracts 
relating to phonographs and supplies or patents 
relating thereto? : 


Mr. Hayes: I object ‘as immaterial and 
irrelevant as it applies to something that has 
arisen after the acts took place upon which 
the suit is brought. 


A. I refuse to answer. 

RDQ337. Now why do you refuse to answer? 

A. Because it is a personal affair of Mr. Edi- 
son’s. 

RDQ338. It is not a personal affair of yours, 
is it? 

A. No, sir, a personal affair of Mr. Edison’s. 

RDQ339. You know whether or not profits have 
been made by Mr. Edison from the business of the 
National Phonograph Co. and refuse to answer, 
isn’t that correct? 
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A. I refuse to answer anything in connection 


_ with Mr. Edison’s personal affairs. 


RDQ340. Have you ever received dividends upon 
the stock of the National Phonograph Co.? 

A. No, sir, they never paid any dividends. 

RDQ841. So that neither you or any other stock- 
holder has ever received a dividend upon the stock 
of the National Phonograph Co. from the time of 
its organization down to the present day, is that 
correct? 

A. Yes, sir. 

RDQ342. Has the capital stock of $10,000 of the 
National Phonograph Co. been fully paid up? 

A. I do not remember. 


RDQ343. Is the stock which you hold fully paid 
and nonassessable? | 


Mr. Griggs: Objected to as immaterial 
and irrelevant. 


A. I refuse to answer, that is my personal mat- 
ter. 

RDQ344. The business of the National Phono- 
graph Co. is not being conducted at a loss, is it? 


Mr. Griges: The question is objected to 
as immaterial and irrelevant. 


A. No, sir. . 

RDQ3845. And it has not been at a loss since its 
organization, has it? 

A. I do not know. 

RDQ346. But you do know that at different pe- 
riods the National Phonograph Co. has made a 
large profit, do you not, upon its business? [and 
that Mr. Edison profited thereby J. F. R.] 


Mr. Griggs: Same objection. 


A. I decline to answer any question about Mr. 


Edison’s personal affairs. 
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RDQ347. This is the original of the subpenas 
served upon you for the hearing of Feb. 17, is it 
not? 

A. Yes, sir, it looks like a copy of it. 


Complainant’s counsel offers the subpena 
in evidence, marked “Complainant’s Exhibit 
45, Feb. 27, 1903, J. A. S., Ex’r.” 
Mr. Hayes: Objected to as immaterial and 
es irrelevant and as proving nothing. 


JOHN F. RANDOLPH. 


Adjourned to Wednesday, March 4, 1903, 11 A. 
M., at the Post Office Building, New York City, for 
the direct-examination of Mr. Bush. 


New York, March 4, 1903. 
Adjourned by consent. 


New York, March 11, 1903, 11 A. M. 


Met pursuant to notice. 


* Present—The Examiner, Mr. Hicks and Mr. Camp, 


for complainant. 


After waiting until 12:05 P. M., Mr. Hicks, coun- 
sel for complainant, made the following statement 
upon the record: 


On March 7, 1903, at 11 A. M., at Orange, N. J., 
a subpoena duces tecum was served on William E. 
Gilmore, National Phonograph Company, Edison 


- Phonograph Company and Edison Phonograph 


Works directing them, and each of them, to appear 
and testify at 11 A. M. on March 11, 1903, before 
Mr. Shields, the Examiner, at his office in the Post 
Office Building, New York City. 
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Neither Mr. Gilmore nor anyone representing 
any of the said companies, having appeared, it is 
requested that the examination be adjourned until 
March 18, 1903, at 11 A. M., at the same place. 

The Examiner adjourns the heari ng accordingly. 





New York, March 18, 1903. 
Met pursuant to adjournment. 


Present—E .isHa K. Camp, Esq., and Louis Hicks, 
. Esq., for Complainant. 
CHARLES M. Hoven, Esq., and Howarp 
W. Hayes, Esq., for Defendant. 


J. ADRIANCE BUSH, having been duly sworn 
and examined as a witness for complainant, testi- 
fied as follows: 


Direct-examination by Mr. Hicks: 


It is agreed by the respondent’s counsel that Ex- 
hibits 27, 29 and 30, December 17, 1902, J. A. S., 
Ex’r., being original documents from the files of the 
Circuit Court of the United States for the District 
of New Jersey, and be in order a plea, bill of com- 
plaint and replication in an action entitled, ““Amer- 
ican Graphophone Company ys. Edison Phono- 
graph Works,” and the original documents hav- 
ing been returned to the files of said Circuit Court, 
that there may be used herein subject to all objec- 
tion and exception taken to the offering in evidence 
of the original documents certain copies thereof 
compared by C. M. Hough, one of respondent’s 
counsel, and contained (as to Exhibit 29 on pages 
1 to 6 inelusive; as to Exhibit 30, on pages 39, and 
as to Exhibit 27, on pages 6 to 39 inclusive, of a 
certain book marked on the outside “James L. An- 





Raymond R. Wile 
Research Library 


<) 


te 
_ 
a 
. L 
a 
ae 

= 
4, 


“a * 








J. Adriance Bush. 244 


dem” and marked “Complainant’s Exhibit 46, 
March 18, 1903, J. A. S., Ex’r.” 

The witness before being sworn requested that it 
appear upon the record that he objeeted to his ex- 
amination upon the ground that in this action he 
was one of the counsel for the National Phono- 
graph Company and Thomas A. Edison. 

The witness further stated that of course this 
protest is made with all due respect to the Court 
anf to the Commissioner, and the Commissioner 
thereupon swore the witness. 

Q1. Will you please state your name, residence 
and occupation? 

A. J. Adriance Bush; residence, I am at present 

residing at the Manhattan Hotel in the City of 
New York; I am 52 years of age, and I am by pro- 
fession a lawyer. I have been engaged in practice 
in this city and elsewhere since 1873. 
_ Q2. I show you Complainant’s Exhibit 3 of De- 
cember 8, 1902, and ask you whether it does not 
bear your name as a witness to the signature of 
Jesse H. Lippincott? 

A. It does. 

Q3. Will you kindly refresh your recollection by 
reading over the contract shown to you? 


Mr. Hayes: The form of the question is 
objected to as calling for a statement from 
the witness as to what he intends to do. 


A. I decline to answer that question upon the 
eround that any connection that I had with any 
agreements of which it is alleged that is one, were 
at a time when I was acting as counsel in all mat- 
ters connected with Mr. Lippincott and the North 
American Phonograph Company and Mr. Thomas 
A. Edison, who is a defendant in this action, as 
well as for others. And that necessarily all in- 
formation that I have on this subject was derived 
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While I was acting as such counsel, and acting in a 
confidential capacity for Mr. Edison. This I do 
With due respect to the Court, as I shall in respect 
to any other questions that I may hereafter decline 
to answer? 

Q4. You don’t mean to say do you, Mr. Bush, that 
when you signed your name to Complainant’s Ex- 
hibit 3 now before you as a witness thereto, you 
were acting In the capacity of counsel? 

A. I think I was. 

Q5. For the purpose of reaching an understand- 
ing in regard to the nature of the objection made by 
you to answering the questions already put to you, 
are you not aware that the Circuit Court of Appeals 
for the Second Circuit in the case of Butler vs. 
Fayerweather, 91 Fed. Rep., 460, has held that if an 
attorney “has attested an instrument for his client, 
the professional relation is thereby abandoned pro 
hac vice; and he may be compelled not only to 
prove its execution, but all that passed at the time.” 


Mr. Hayes: Objected to as irrelevant and 
as asking the witness to express his opinion 
on a matter of law. 

Complainant’s counsel states in reply that 
the witness has already stated his opinion 
upon a matter of law and bases his refusal to 
answer questions put to him upon the cor- 
rectness of his opinion as to the said matter 
of law. 


A. I have no present recollection of the case. I 
certainly should not recognize it on your statement 
of what it holds. I have no recollection of the case 
other than you have stated and I do not recognize it. 

Q5. Do you want an opportunity to be further 
advised as to vour rights to refuse’to answer the 
questions that have been put to you? 

A.. .No. 
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isa Qi. Referring to Complainant’s Exhibit 3, I ask 727 
ide . you to state who were present at the time you 
pect signed your name thereto as a witness? 
line bi i 
. Mr. Hayes: Objected to as irrelevant and 
Hint on the ground that the paper produced is not 


Iox- a MS oss : executed by all the parties named in it and 

7 4 r evidently merely a draft agreement that was ? 
: , never executed and never became effective. 

Complainant objects to the statements 


be Pa question having called merely for a state- 
als ment of the persons present at the time the 
- witness affixed his signature to the paper. 728 
wl 7 A. I decline to answer that question. 
nt, Q8. Was Thomas A. Edison present at the time 
pro you signed your name as a witness to Mr. Lippin- 
to cott’s signature on Complainant’s Exhibit 3? 
ie” : A. I decline to answer that question further than 
ee. that is my signature as to Mr. Lippincott’s. That 
‘ Ki is Mr. Lippincott’s signature opposite the second 
es seal, the words “Jesse H. Lippincott,” and my name 
appears as a witness to that signature. Beyond 
that, I decline to answer the question upon the same 
erounds. Mr. Lippincott of course was present 
= and J] witnessed his signature. ‘ 
= Q9. Did you deliver this copy, Complainant’s 729 
Exhibit 3, to Thomas A. Edison or any one repre ; 
senting Mr. Edison? 
I | A. I decline to answer the question upon the 
mt same erounds. 
Se Q10. Tt states on Complainant’s Exhibit 3, “Tx- 
it. ‘ecuted in triplicate.’ Was it executed in tripli- : 
1er | cate? 
he A. I have no recollection on that subject. 
| Qil. Have you refreshed‘ your recollection by a 
= reading of the contract, Complainant’s Exhibit 3? 
a Mk 
i i 
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4 730 A. Enough to enable me to answer the questions 


which I have, but not beyond that. 

: Qi2. Now, then, will you not read Complainant’s 

4 Exhibit 3, for the purpose of refreshing your recol- 

; lection to the fullest extent in regard thereto” 

A. I have already read the exhibit far enoush 

to justify in my opinion my taking the position al- 4 

ready assumed, and being satisfied as to the cor- 

rectness of that position in my own mind, I decline 

at the present moment to proceed further unless . 

otherwise directed by the Court. 

r Q13. Do I understand you, Mr. Bush, to say that 

: you were acting as counsel and attorney for both 

731 %Jesse H. Lippincott and Thomas A. Edison at the 

time you signed your name as a witness to Com- 
plainant’s Exhibit 3? 

A. Assuming that the 28th day of June, 1888, was 
the date when I witnessed the signature of Jesse H. 

7 Lippincott to what is alleged to be an agreement, 

q . my answer is, yes. | 

4 Q14. Do you know of any other paper setting 

forth in the same agreement or substantially the a 

same acreement as that set forth in Complainant’s 

Exhibit 3, which was signed by Mr. Lippincott? 

A. That question I decline to answer on the same 
grounds. 
Q15. Did you ever sign your name as a witness 
: to such other paper? 

: A. I decline to say whether or not I signed my 

name as a witness to any paper unless the paper is 

: produced and my signature shown to me. 

a Q15. You know, do you not, that a contract iden- 
tical or substantially the same as that set forth in 
Complainant’s Exhibit 3 was, on or about the 28th 
of June, 1888, or at some other time, entered into 

- by and hetween Thomas A. Edison and Jesse H. 


Lippincott? 
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cate 


Mr. Hough: Respondent objects to the 733 
ag question as irrelevant and immaterial; the 
: . contract speaks for itself, and any other con- 
tracts alleged must be produced before the 
witness can be examined in regard to them. 
Mr. Hicks: Complainant’s counsel states 
r | that complainant was not a party to the said - 
| contract, and that the necessary effort having 
been made to produce the original copy of 
“~ the contract signed by Mr. Edison, secondary 
evidence is admissible. 


A. I decline to answer the question upon the 
same ground. 
E Q17. As a preliminary objection to testifying at 7934 
3 all, you have stated that you are counsel, or of 
3 counsel for National Phonograph Company and 
“ Thomas A. Edison in this suit in which you are 
called to-day to testify as a witness. Do you know 
of any reason why vou should not state for how long 
a time you have been such counsel in this suit. 


- Mr. Hough: Respondent objects to that 
_ question as immaterial and an obvious en- 
deavor to inquire into the private business 

affairs of Mr. Bush. 


A. I don’t know that I care to give you my pri- 
vate relations to the parties, sufficient to say that 735 
IT am counsel and have been regularly retained as 
such. If I am directed by the Court to testify fur- 
ther, I have no objection to doing so. 

Q18. Excluding from this question everything in 
the nature of a communication between client and 
counsel, and including only those things not cov- 
ered by the privilege of counsel, what, if anything, 
have vou done as counsel in this litigation? = 

A. I decline to answer that question as to any- 
thing I have done as counsel in this case. 

Q19. The subpena directing you to appear to- 
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736 day and testify was served upon you on March 11, 
=! : | 1903, at your office in this city by me, was it not? 
A. It was served by you, as to the date it was 
S y. served, I cannot at the moment state. 
E Q20. Before serving you with the subpena I re- 
a | quested you to refresh your recollection in regard | 
* to the contracts mentioned in the subpena for the = | 
purpose of testifying, did I not? | 
A. You wrote me a letter a few days before you 
~ q = served me with the subpeena. 
| Q21. And in reply to that letter you called me 
up on the telephone? 
A. Immediately after its receipt. 
737 Q22. And in the course of the conversation over 
4 the telephone you stated, did you not, to me, that 


~ z= 
3 you would not refresh your recollection in regard 
E to the contracts because you had been retained by 
q Mr. Edison in this very case? 
E Mr. Hough: Respondent objects to the 
C BS question as entirely immaterial to any of the 
E | issues herein. 
| A. No. * 
Q23. Will you kindly state correctly what you 
; did sav? 
CS 7 . a A. No. | 
% 738 Q24. Was not John B. Tomlinson counsel for . 
a Thomas A. Edison at the time you were acting for 
y Mr. Linvincott and signed your name as witness to 
4 Complainant’s Exhibit 3, which has been shown 
3 | to you? 
4 A. I decline to answer that question on the same 
Et .° ground. 
a Q25. Did not John B. Tomlinson sign his name 
4 as a witness to the execution of another copy of the 
¥ same agreement as that set forth in Complainant’s 
” q Exhibit 3? 
a mH 
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Mr. Hough: Respondent objects to that 
question as it is not directed even to the 
point whether Mr. Bush saw Mr. Tomlinson 
sign this alleged instrument, as a witness. 


A. I decline to answer the question upon® the 
Same ground. 

Q26. Was not John B. Tomlinson present, act- 
ing as counsel for Mr. Edison, or otherwise, at the 
time that you signed as a witness to Complainant’s 
Exhibit 3? 

A. I decline to answer upon the same grounds. 

Q27. You weren’t counsel for John B. Tomlin- 
son, were you? 

A. I decline to answer the question upon the 
same ground. 

Q28. Did you draw the agreement set forth in 
Complainant’s Exhibit 3? 

A. I decline to answer the question upon the 
same ground. 

Q29. Is this the original subpena, a copy of 
which was served upon you, Mr. Bush? 

A. I presume it is; if you say it, I will admit that 
it is. 

Q30. Have vou made search to find any of the 
papers mentioned in the subpoena, or copies there- 
of? 

A. I have none in my possession, unless it might 
be an odd printed copy about the office; I have no 
such papers in my possession and it is unnecessary 
for me to make such a search. There may be a scat- 
tered copy around the office, but none that I know 
of. , 
Q31. What was the Bush pamphlet? 

A. I never heard of any such paper until you 
named it in vour subpena, since which time I have 
made some inquiry about, and found where it 
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Complainant offers in evidence the origi- 


nal subpeena served upon Mr. Bush, and 
the same is marked “Complainant’s Exhibit 
No. 47, March 18, 1903, J. A. S., Ex’r.” 


(¥32. You do know, however, do you not, that a 
certain pamphlet was known as the Bush pamphlet 
among certain people? 

A. I'never heard it called by that name. When 
we called for it we would call for that “bundle of 
papers” or “the Bush book” simply to identify it. 
Mr. Hardin took everything I had. 

Q33. What was contained in that bundle of pa- 
pars? 

A. It is impossible for me to say. 

Q34. Have you produced to-day any paper what- 
ever under the subpena served upon you? 

A. No. : 

Q35. Haven’t you some papers here at the pres- 
ent time mentioned in the subpcna? 

A. No. 

Q36. Haven’t you here at the present time copies 
or papers that purport to be copies of some or 
one or more of the papers mentioned in the sub- 
pena? 

A. No. 

Q87. Have you no paper here at all relating in 
any way to the issues raised in this suit? 

A. Yes. 

Q38. What are they? 

A. They are regular papers in the case; there are 
various papers connected with the case, none that 
you have covered by that subpeena. 

Q39. I don’t refer to papers forming part. of the 
record of this ease, or the copies thereof, nor do I 
refer to any paper relating to the progress of pro- 
cedure in this case; what I do refer to is papers 
hearing upon the issues raised by the pleadings in 
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4 A. My answer to that is, no. 745 
e Q40. I show you Complainant's Exhibit 7, of De- 
4 cember 8, 1902, and ask you if it does not bear the 
g signature of Jesse H. Lippincott and your signa- ° 
~ q ture as a witness to Mr. Lippincott’s signature? 
4 . A. Yes. This is the signature of Jesse H. Lip- 
7 r pincott and my name as subscribing witness. 


Q41. You signed your name as subscribing wit- 
5 ness to Mr. Lippincott’s signature, did you not? 
~ 4 A. I did. 


4 Q42. Said Complainant’s Exhibit 7, on page 10, 
a also bears the signature of Jesse H. Lippincott as 
: President of North American Phonograph Com- 
a pany, does it not? 746 
= 2 "A, Yes. 
s Q43. Mr. Lippincott was president of the North 
4 American Phonograph Company, was he not? 
- A. I witnessed his signature as such. 
Q44. On page 10 of said Complainant’s Exhibit 
: 4 7, there is the seal of North American Phonograph 
™ 4 a Company is there not? 
: a 4 A. I won’t swear that that is or is not the seal 
: that is before me. I don’t recollect what the seal 
3 was. I did not attest it. 
: Q45. You were familiar with the seal of the North 
© | American Phonograph Company, were you not? ‘ 
4a A. I was at that time. 749 : 
a Q46. To the best of your recollection that is the 
a seal of the North American Phonograph Company, 
3 is it not? 
4 A. I decline to answer that question. 
- q Q47. Why do you decline to answer that question 
3 in regard to the seal of the North American Phon- 
a ograph Company. I ask merely for your best: re- 
4 collection? | 
a A. T assume that it is the seal of the North Amer- 
ai 3 : jean Phonograph Company, at least an impression 
3 of it. and probably in this casé correctly affixed to 
a *“ 
S 4 
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the document, but as 1 understand it an impres- 
sion only becomes a seal when properly attested, 
and at the moment I am unable to state whether or 
not that was so aftixed. 

Qis. Waiving the question of law as to what is 
or what is not a seal of a corporation properly 
affixed to an instrument under authority, kindly 
state whether the red seal on said Complainant’s 
Exhibit 7 with the impression thereon is not the 
seal that was used by the North American Phono- 
graph Company? 


Mr. Hough: Respondent objects that Mr. 
Bush’s recollection as to what the seal of 
the North American Phonograph Company 
usually looked like is immaterial and irrel- 
evant. 


A. It looks hke it, that is as far as I can 20. 

Q49. You frequently saw the seal of the North 
American Phonograph Company upon instruments 
executed by the company, did you not? 

A. Yes. 

Q50. You became familiar with the seal of the 
company, did you not? 

A. Not specially so. 

Q51. You saw it a great many times, however? 

A. I saw a seal on documents a great many times. 

Q52. You owned stock in the North American 
Phonograph Company, did you not? 


Mr. Hough: Objected to as immaterial. 


A. I can’t tell you at the present time whether 
IT ever owned any individually or not. 

Q53. You frequently saw stock of the North 
American Phonograph Company, did you not? 

A. Thousands of shares of it. 

Q54. And each certificate for those thousands 
of shares bore the seal of the cdémpany, did it not? 
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A. No, sometimes it would be out for weeks 
without seal on it. 

Q55.(Didn’t any of those certificates that you saw 
have the seal of the company on? 

A. Oh, yes; it was like every other stock, some- 
times in a case of delivery the seal would be 
omitted. 

Q56. Wasn’t the seal upon those certificates of 
stock the same as the seal of the North American 
Phonograph Company on Complainant’s Exhibit 
7, to the best of your recollection. Kindly answer 
ves or no. . 

A. I have no recollection at present which will 
justify me in answering that question yes or no. 

Q57. Will vou state who were present and what 
took place at the time you signed your name as a 
witness to Mr. Lippincott’s signature on Complain- 
ant’s Exhibit T? 

A. I decline to answer that question upon the 
same ground. 

Q58. Do I understand vou to refuse to testify 


further in regard to the execution of Complainant’s 


Exhibit 7, and in regard to what took place at the 
time? 

A. You do. I so decline. Aside from the fact 
that Mr. Lippincott was present when I witnessed 
his signature. , 

Q59. I show you Complainant's Exhibit 6 of De- 
cember 8, 1902, and ask you if it does not bear 
your signature as a witness to the signature of 
Jesse TH. Lippincott? 

A. It does. 

Q60. That is Mr. Lippincott’s signature individ- 
ually, is it not? 

A. Yes. 

Q61. And the same instrument bears the signa- 
ture of Jesse H. Lippincott as President of the 
North American Phonograph Co., does it not? 
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A. Yes. 


Q62. The instrument also has upon it the seal of 
the North American Phonograph Company, has it 
not? 

A. It has a seal on it. 

Q63. Did you know George H. Fitzwilson? 

A. I did. 

Q64. You saw him sign his name to various 
documents to which you signed yours? 

A. I may have, I do not now recollect. 

Q65. You know his signature, do you not? 

A. No, not well enough to swear to. I have seen 
papers hearing Mr. Fitzwilson’s name. 

Q66. Will vou state what took place at the time 
of the execution of Complainant’s Exhibit 6, or 
at the time of your witnessing Mr. Lippincott’s 
signature? 

A. I decline to answer on the same ground. 

Q67. Did you know Messrs Eaton & Lewis? 

A. Yes, very well. 

Q68. Their name appears upon Complainant's 
Exhibit 8. Do you know whether they were at- 
torneys for any of the parties mentioned in the 
agreement being Complainant’s Exhibit 8? 

A. I decline to answer upon the same ground. 

Q69. Complainant’s Exhibit & hears the signa- 
ture of Jesse H. Lippincott individually, and as 
President of the North American Phonograph 
Company, does it not? 

A. Yes, 

Q70. Have vou any knowledge, with reference to 
the transfer of Jesse FH. Lippincott to the North 
American Phonograph Company of rights in Let- 
ters Patent of the United States eranted to Thom- 
as A. Edison, relating to the phonograph and of 
other rielts of the said Lippincett relatine to the 
phonograph by means of a written contract to 
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which your name was written as witness to Mr. 
Lippincott’s signature? 

A. Do you refer to any exhibits that you haye 
showed me? 

Q71. No, I have not shown vou such an exhibit? 
_A. How do you expect me to testify whether I 
subscribed as a witness unless you exhibit the 
paper? 

Q72. You were familiar with the dealings be- 
tween Mr. Lippincott and the North American 
Phonograph Company, were you not? 

A. I decline to answer that question upon the 
same grounds. | 

Q73. Don’t you know, as a matter of fact, that 
you drew a conveyance or assignment of Lippin- 
cott’s rights relating to the phonograph and graph- 
ophone to the North American Phonograph Com- 
pany, and that said conveyance or as 
signment was signed by Mr. Lippincott in 
your presence, and that you affixed your sig- 
nature as a witness to his signature? 


Mr. Hongh: Respondent objects to this 
question as illegal and improper; no such 
instrument having heen produced; the ques- 
tion not calling for the proper secondary 
evidence, and there heing no allegation in 
the pleadings regarding the loss of any such 
instrument. 


A. Do vou refer to any of the exhibits that vou 
have shown me? 

Q74. I ask you whether you did not do those 
things, as matter of fact? 

A. IT decline to answer on the same ground. 

_Q75. You were the attorney who cansed the 
North American Phonograph Company to be in- 
corporated, were vou not? 

A. At the moment I have no recollection on that 
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ag : 760 subject,-as to whether I incorporated the company 
4 | or not. 
g Q76. Do you know M. W. Nolan? 
vs A. Yes. 
~ a Q77. Has he been associated with you for a long 
om | time? 
4 A. Yes. 4 
4 Q78. He was associated with you at the time of 
5, the incorporation of North American Phonograph 
| — Company, was he not? 
— - r Py . ~i «* 
4 A. Oh, yes; he was in my office at that time; he 
3 has been with me twenty vears; he came there as a 
4 boy and worked himself up and is now my chief 
FE 76) clerk and private secretary. 
© e Complainant's counsel requests the ex- 
a aminer to suspend the examination of the 
P: witness until the 31st day of March, 1903, 
“i at the eame time and place for the purpose 
: of enabling complainant to move before this 
ct, 4 Honorable Court to punish the witness for 
ra 4 contempt by reason of his refusal to answer 
z the questions above put to him, which com- oa 
4 plainant requests the examiner to certify to 
4 the court, together with the refusals of the 
: witness. ial 
c) = ‘ = 
ba ee 762 Adjourned by consent to March 31, 1903, at the ; 
-s e a . - 
“a same time and place. 
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New York, March 31st, 1903. 
Met pursuant to adjournment. 


Present—Euisua K. Camp, Esq., and Louis 
Hicks, Iesq., for complainant; Howarp W. Hayes, 
‘ Esq., for defendant. 


yr Complainant’s counsel states that the mo- 
7 tion to punish the witness Bush for con- 
tempt came on for hearing on Iriday, March 
27, 1903, and was adjourned by Judge La- 
combe, on application of counsel for the wit- 
ness, till Friday, April 3, 1903. Complain- 
ant’s counsel therefore requests the Exam- 
iner to adjourn the taking of testimony till 
Wednesday, April 8, 1903, at the same time 
and place. 


Adjourned to Wednesday, April 8, 1903, at 11 
A. M. 
JOHN A. SHIELDS, Examiner. 


New York, April 8, 1903. 
Met pursuant to adjournment. 
~ Present—Counsel as before. 


J. ADRIANCE BUSH, direct-examination con- 
tinued : 


By Mr. Hicks: 


Q79. The court having ruled that you shall an- 
swer certain of the questions, which at the last 
hearing you refused to answer, I now put to you 
again question 7, which is as follows: Referring 
to Complainant’s Exhibit 3, I ask you to state 
who were present at the time you signed your name 
thereto as a witness? 
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A. I don't remember anyone except Mr. Lippin- 
cott. 

Q80. Where was it that you signed your name as 
a witness to Complainant’s Exhibit 3? 

A. I don’t remember. 

QS1. Wasn't Thomas A. Edison present at the 
time? 

A. I don’t remember. 

Q82. Don’t you remember that John B. Tomlin- 
son was present? 

A. I do not. 

Q&83. Will you swear that Mr. Edison was not 
present? 

A. I have no recollection on the subject other 
than as I have stated, 

Qs4. The court has also directed you to answer 
question &, which is: Was Thomas A. Edison pres- 
ent at the time you signed your name as a witness 
to Mr. Lippincott’s signature on Complainant’s 
Exhibit 3? | 

A. I don’t remnember. 

QS. Have you any means of refreshing your 
recollection in regard to who were present at that 
time? ® 

A. I have not. 

Q&6. At the time of vour last examination you 
stated in answer to question 30, which related to 
a search by you to find any of the papers men- 
tioned in the subpena, that there may he a scat- 
tered copy around the office, but none that T know 
of. Now I ask vou whether vou have looked about 
the office further for any copy of the papers men- 
tioned in the subpmna? 

A. I have not. 

QS7. If you found such papers in your office, 
they would assist you in refreshing your recollec- 
tion, would they not? 

A. I don't think they would. 
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Q&ss. The court has also directed you to answer 
Q15, which was, as altered by the court: Did you 
ever sign your name as a witness to any other paper 


setting forth the same agreement as that set forth 


in Complainant's Exhibit 3, which was signed by 
Mr. Lippincott? 

A. I don't remember. 

Qs. You remember the transactions perfectly, 
do you not? 

“7A. No. 

QO. You were very much occupied with those 
transactions, were you not? 

A, Yes; it is thirteen years ago; more than that, 
I guess. 

Q91. In your affidavit on the motion to pun- 
ish for contempt, which [T quote to vou for the pur- 
pose of refreshing your recollection, you say: “That 
prior to the vear 1888, or in the early months of 
that vear, one Jesse H. Lippincott had become the 
owner of certain rights or licenses from the own- 
ers of an invention known as the graphophone with 
a view to exploiting the business of manufacturing 
and selling talking machines in and throughout the 
United States of America, and elsewhere. That 
at or about the time of aequiring such rights, Mr. 


Lippincott discovered that in order to prudently | 


and safely conduct the business supposed to be ex- 
ploited by him, it would he necessary for him to 
make certain connections with one Thomas A. Edi- 
son, and those interested with him, who were the 
owners of or who controlled another talking de- 
vice known as the phonograph, which was protected 
by a series of patents known as the Edison pat- 
ents. That said Lippincott placed himself in ecom- 
munication with said Edison and that the result 
was a union of the interests of said Lippincott and 
Edison which, when coupled with the graphophone 
interests, acquired prior to that time by said Lip- 
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pincott, it was believed would in its entirety con- 


stitute a control of the entire field in talking ma- 
chines and enable them or such companies as they 
might cause to be incorporated as agencies through- 
out the United States and elsewhere to conduct a 
large and lucrative business.” That is a correct 
quotation from -vour affidavit, is it not? 

A. It sounds so. 

Q92. Won't vou kindly look at this copy of the 
affidavit and state whether it is not- absolutely a 
correct. copy thereof? 

A. If you say that is a correct copy, I will ae- 
cept it, it is true, a matter of common notoriety 
at that time. You can read it in any old pros- 
pectus published at that time. 

Q93. When in said affidavit vou stated that said 
Lippincott placed himself in communication with 
said Edison, did you not refer to the execution of 
the three contracts in evidence witnessed by you, 
namely, Complainant’s Exhibits 3, 6 and 7? 


Objected to by defendant as an improper 
and unlawful endeavor to’ prove the execu- 
tion of a written Instrument. 


A. No. 


Q94. It appears from Complainant’s Exhibit 6 


on which your name appears as a witness that cer- 
tain contractual relations arose between [Edison 
and Lippincott and the other parties to the agree- 
ment, and IT ask vou whether Complainant’s Ex- 
hibit 6 is not included in your statement in your 
affidavit that the result was a union of the interests 
of said Lippincott and Edison? 


Objected to by defendant as an endeavor 
to assume as proven the contents of Com- 
plainant’s Exhibit 6. 


A. No. 
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Q95. What union of interests of Lippincott and 
Kdison did you refer to in your aftidavit? 

A. I decline to answer that question, upon the 
ground that the only knowledge that I have of the 
union Was that imparted to me by Mr. Edison and 
by Mr. Lippincott at the outset. 

Q96. You are acquainted with Ezra T. Gilliland, 
are you not? 

A. I know who he is. 1 would not know him if 
IT saw him. I may have met him personally, but I 
think not. 

Q97. Did you have any papers to refresh your 
recollection in making the affidavit. quoted from? 

A. No. ‘ 

Q9S8. Your memory was pretty clear on those 
points stated in the affidavit, wasn't it? 

A. Yes, couldn't be otherwise. 

Q99. Why not? 

A. Because I recollected the particular dates; 
I had reason to. 

Q100. Your memory is good at the present day, 
is it not, Mr. Bush? « 

A. Fairly. 

Q101. All these matters testified to in your affi- 
davit occurred about the vear 1888, did they not? 

A. Some may have occurred late in 1887 or early 
in 1888. 

Q102. The court has also directed you to answer 
question 24 as altered, which as altered reads: 
Was not John B. Tomlinson, counsel for 
Thomas <A. Edison at the time you 
signed your name as witness to Complainant’s Ex- 
hibit 3, which has been shown to you? 

A. I don’t remember. 

Q103. You met John B. Tomlinson frequently 
in regard to the subject matter of Complainant’s 
Exhibit 3, did you not? 

A. No. 
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Q104. Didn’t you meet him at all? 

A. Not to my recollection. 

Q105. He was present at the time you witnessed 
that Exhibit 3, was he not? 

A. Not to my recollection. 

Q106. The court has also directed you to answer 
Question 26 which is: “Was not John B. Tomlin- a | 
son present acting as counsel for Mr. Edison or 
otherwise at the time that vou signed as a witness 
to Complainant’s Exhibit 3? 

A. I don’t remember. 

Q107. And the court has also directed you to an- 
swer Question 27 which is: You weren’t counsel for 
John B. Tomlinson, were you? 

A. You mean in connection with these proceed- 
ings. I had other business relations with Mr: Tom- 
linson outside of Edison’s affairs. 

Q108. I ask you whether at the time of signing 
your name as witness to Complainant’s Exhibit 3, 
you were counsel for John B. Tomlinson? 

A. No. 

Q109. Have vou acted as counsel for John B. a 
Tomlinson at any other time? 

A. In connection with Edison’s matters? 

Q110. Yes. 

A. No. 

Q111. In connection with phonograph matters? . 

A. No. 

Q112. In connection with graphophone, Lippin- 
cott, North American Phonograph matters? 

A. No. 

Q113. T show vou Complainant’s Exhibit 7, and 
ask you to state if you can, in whose handwriting 
the names of Thomas A. Edison and others are 
above the signature of North American Phonograph 
Company hy Lippincott president? 

A. T haven't the slightest idea. There are none 


of them originals. 
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Q114. You knew Samuel Insull, did you not? 

A. Yes. 

Q115. And you knew S. B. Eaton? 

A. Yes. 

Q116. And A. O. Tate? 

A. Yes. 

Q117. Tate was the secretary of the Edison Phon- 
ograph Co., was he not? 

A. I can’t tell von whether he was or not. 

‘Q118. He was secretary of the Edison Phono- 
graph Works, was he not? 

A. I have no recollection on the subject. 

Q119. You knew George H. Fitzwilson, did you 
not? 

A. Yes. 

Q120.. Now, at the time that you signed your 
name as a witness to Mr. Lippincott’s signature on 
Complainant’s Exhibit 7, were not Samuel Insull, 
S. B. Eaton, Thomas A. Edison, A. O. Tate and 
George H. Fitzwilson, or one or more of them pres- 
ent? 

A. I have no personal recollection now on the 
subject other than as already stated. - 

Q121. What have you already stated in regard to 
Complainant’s Exhibit 7? 


A. That I witnessed the signature of Mr. Lip- 


pincott, did I not? 

Q122. Don’t you recollect drawing Complainant’s 
Exhibit 7? 

A. T do not. 

Q123. Didn’t the typewriter in your office type- 
write Exhibit 7? 

A. T have no knowledge on the subject. 

Q124. Will von deny that vour typewriter did 
not tvpewrite Complainant’s Exhibit 7? 

A. T have no personal recollection on the subiect. 

Q125. Did not your typewriter typewrite Com- 
plainant’s Exhibit 6? " ® 
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A. I have no present recollection on the subject. 

Q126. You will not deny that she did? 

A. I say he is speaking of she, he assumes that 
my typewriter at that time was a woman. I don’t 
remember thirteen years ago whether it was a 
woman or aman. I suppose I had a dozen type- 
writers since then. 

Q127. The substance of the question is whether 
you will deny that Complainant’s Exhibit 6 was 
typewritten by one of vour employees? 

A. My answer is that I have no present recollec- 
tion on the subject. 

Q128. T put the same question to you in regard 
to Complainant’s Exhibit 3? 

A. My answer is the same. 

Q129. I show you a paper which purports to be 
a copy of a contract made July 17, 1888 between 


Jesse H. Lippincott and the North American - 


Phonograph Company, and ask you to re- 
fresh your recollection by looking over the .said 
paper and state whether you did not sign your 
name as a witness to the signature of Mr. Lippin- 
cott thereto? 


Latter part of the question is objected to 
as irrelevant, immaterial and incompetent. 

Mr. Hicks: That is to say to an original 
contract of which this paper is a copy? 

Objection repeated to the question as modi- 
fied. 


A. I have no present recollection on the subject. 

The paper you have shown me is a mere printed 
copy of an alleged agreement. A mere printed 
paper of what purports to be an alleged agree- 
ment. 

Q130. On the cover of Complainant’s Exhibit 7, 
these words appear “executed in quadruple,” and 
T ask you whether you did not sign your name as 
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a Witness to the signature of dir. Lippincott to 
three other copies of the same contract? 

A. J don’t remember whether I did or not. 

Q131, Don't you remember signing it to at least 
one other copy? 

A. I do not. 

Q132. For the purpose of refreshing vour recollec- 
tion, Task vou to look at Complainant’s Exhibit 7, 
where it recites a contract between Thomas A. Edi- 
sor and Jesse TH. Lippincott of on or about June 
28, 1888, a copy of which it is stated is intended 
to be annexed, and for the same purpose of refresh- 
ing your recollection, T show you what is admitted 
on the record to be a true copy of a plea signed 
Edison Phonograph Works by Thomas A. Edison, 
president. After looking at the said papers, will 
you state whether you do not now recollect that 
Mr. Edison was present at the time you witnessed 
Lippincott’s signature to Complainant’s Exhibit 
ms 

A. I do not. 

Q133. Have you acted as counsel, Mr. Bush for 


Thomas A. Edison, Edison Phonograph Company, 


Edison Phonograph Works, North American Phon- 
ograph Company, National Phonograph Company 
or any one or more of them since the appointment 
of a receiver, John R. Hardin of the North Amer- 
ican Phonograph Company in 1894, and prior to 
your retainer by Edison and National Phonograph 
Company in this case? 

A. Yes. Do you mean any or either of them? 

. Q134. Yes. 

A. Yes. 

0135. For which? 

A. That at the moment, I can’t answer, one or 
more of them, perhaps for two or three; T can’t 
sav which at the moment. ; 

0136. I show you Complainant’s Exhibit 46 con- 
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taining the admittedly correct copy of the said 
plea signed by Mr. Edison, the original having been 
produced and returned to the files of the court in 
New Jersey, and ask you whether vou do not re- 
collect signing your name as a witness to the con- 
tract of August 1, I8SS, between the North Amer- 
can Phonograph Company, Lippincott and the Edi- 
son Phonograph Works therein set forth? 

A. Unless vou can produce the original and show 
me mv signature as a subscribing witness, I can- 
not at this late date possibly have any recollection 
on the subject. 

Q137. You have given your answer without look- 
ing at the copy of the plea? « 

A. I have seen a copy of the plea before, and I 
take the statements that vou have made in connec- 
tion with it as true. 

Q138. In the said plea vou find a copy of Com- 
plainant’s Exhibit 6 of October 10, 1888, do you 
not? 

A. I don’t know whether it is a copy or whether 
it isn't. TI haven't compared it. I assume it is a 
copy. 

Q139. In paragraph first a contract between Edi- 
son, the North American Phonograph Company and 
Lippincott, dated August 1, 1888, is referred to, and 
in the plea a copy of the contract of August 1, 1888, 
is annexed. at the end of which vour name appears 
as a witness. Now I ask you whether you did not 
sign your name as witness to that contract of An- 
gust 1, 1888? 


Objected to as immaterial. The witness’ 
recollection would not he evidence even if 
he had any. 

A. T have no present recollection on the subject. 

Q140. Mr. Edison’s statement does not aid your 
recollection, does it? 

A. Not in the least. 
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Q141. Do you know whether Mr. Tomlinson’s 
correct name is John B. or John C. Tomlinson? 
A. I have always known him as John Tomlin- 


son. I would call him John C. if I was going to 


use a middle letter. 

Q142, I show vou a contract purporting to have 
been made June 13, 1889, between the North 
American Phonograph Company and the New 
York Phonograph Company, and ask you whether 
it does not bear your signature as a witness to the 
signature of Jesse H. Lippincott, trustee? 

A. Yes, 

Q148. That is Mr. Lippincott’s signature, is it 
not? 

A. Yes, 

Q144. And the North American © Phonograph 
Company by Jesse H. Lippencott, president, is in 
Mr. Lippincott’s handwriting, is it not? 

A. TI should say it was. 

Q145. That is the seal of the North American 
Phonograph Co., is it not? 

A. IT wouldn’t swear to that. 

Q146. Wasn't it there when you signed your 
name thereon? 

A. I have no recollection on the subject. 


Mr. Hicks: I ask that the paper he 
.marked Complainant’s Exhibit 47 for iden- 
tification. 


Q147. I show vou what purports to be an agree- 
ment of January 10, 1889, between the North 
American Phonograph Company and the Metropol- 
itan Phonograph Company, and ask you whether 
you do not find thereon this memorandum made 
by you in your handwriting “Executed by M. Pho. 
Co. Mech. 7, °89, J. A. B.”? 

A. Yes, 
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Q1i48. That agreement was executed in your 
presence, was it not? 

A. I have no recollection on the subject. 

Q149. You knew Mr. Charles A. Cheever? 

A. Yes. ‘ 

Q150. That is his signature? 

A. I don’t know whether it is or not. 

Q151. Have vou any donhbt as to the correctness 
of your memorandum upon the contract? 

A. No; that is my memorandum. 

Q152. You believe that memorandum to be cor- 
rect? 

A. That memorandum was made by me and un- 
doubtedly T had some reason for doing its At this 
moment I don’t recollect why it was made. It 
was certainly not as a_ subscribing witness 
to this agreement, 

Q153. Leaving aside the question as to why vou 
made.the memorandum, and having in mind the 
fact that you did make it, do you not believe that 
the statement contained in the memorandum is 
correct? 

A. T have no present recollection on the subject. 

Q154. What T asked von was whether vou now 
helieve that the memorandum there and then made 
by you is correct? 


Objected to as immaterial. 


A. That I wrote those words is most certainly 
true, as they are in my own handwriting, but for 
what purposes they were put there, T have no 
present recollection, except thus far that they were 
not intended as in anv way to witness the execution 
of the agreement by anvone for the reason that I 
never so witnessed a paper in my life. It is con- 
trary to my method. 

Q155. T did not ask you the purpose for which 
vou made the memorandum, but what I do ask 
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you is whether from your present knowledge of 
the fact that you did make the memorandum stat- 
ing that the agreement was in fact executed by 
the Metropolitan Phonograph Company, you can- 
not now testify that the memorandum contained a 
correct statement of the facts? 

A. No. 

Q156. The paper bears the signature of Jesse 
H. Lippincott, the president of the North Amert- 
catty Phonographs Co., in Mr. Lippincott’s hand- 
writing, does it not? 

A. To the best of my knowledge, it does, 

Q157. It also bears the seal of the North Amert- 
can Phonograph Co., does it not? 

A. A. IT won’t say that is the seal of the North 
American Phonograph Co. I have told you so 
repeatedly and given you my reasons why. 

Q158. I have now shown to you several papers 
upon which your signature appears, and upon 
which what purports to he the seal of the North 
American Phonograph Co. also appears, and I ask 
you whether the number of papers shown to you 


has not refreshed your recollection in regard to 


the seal of the North American Phenograph Co.? 

A. No. 

Q159. You believe the seal on the agreement 
dated January 10, 1889, between the North 
American Phonograph Company and_ the 
Metropolitan Phonograph Company is as far as 
you know the seal of the North American Phono- 
eraph Co., do you not? 


Question objected to. The witness’ belief 
‘as to the seal would not prove it. 


A. I have no recollection on the subject for the 
reasons already stated. 
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Complainant’s counsel requests that the 
agreement of January 10, 1889, be marked 
“Complainant's Exhibit 48 for identifica- 
tion.” 

Mr. Hicks: The witness is offered for 
cross-examination. 


No Cross-examination. 
J. ADRIANCE BUSH. 


Adjourned to Wednesday, April 14, 1903, at 11 
A. M. 


New York, April 16th, 1908, 11 A. M. 
e 
Met pursuant to adjournment. 


Present—ELisHa Ik. Camp, Esq., and Lovis 
Hicks, Esq., for complainant; CHARLES M. HouGH, 
Ksq., and Howarp W. Hayes, Esq., for defendant. 


JOHN P. HAINES, a witness called on behalf 
of complainant, having been duly sworn, testifies 
as follows: 


Direct-examination by Mr. Hicks: 


Q1. Will vou state vour name, residence and oc- 
cupation? 

A. John P. Haines; 20 Fifth avenue, New York. 

Q2. You are president of complainant, New York 
Phonograph Company? 

A. I am. 

Q3. (Ilanding witness paper.) I show you an 
agreement, and ask vou to state what it is? 

A. Agreement dated February 6th, 1889, to the 
North American Phonograph Company and John 
P. Haines. 

Q4. Referring to the signatures at the end of 
the paper. will vou state whether you are = ac- 
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quainted with the signature of Jesse H. Lippin- 
cott? 

A. I am. 

Q5. Was Jesse Hl. Lippincott at the time of the 
date of this paper, February 6th, 1889, president 
of the North American Phonograph Company? 

A. I believe so, 

Q6. Does this paper bear his signature? 

A. It does. 

QT. Do you know the seal of the North Amer- 
ican Phonograph Company? 

A. I do. 

Qs. Is the seal of the North American Phono- 
graph Company upon the paper? 

A. It is. - 

Q9. The paper also bears vour signature, does 
it not? 

A. It does, 

Q10. And this agreement was entered into and 
executed by and between vou and the North Amer- 
ican Phonograph Company on February 6th, 1889; 
was it not? 


Mr. Haves: Objected to as ealling for a 
conclusion of law on the part of the wit- 
ness. 


A. It was. 

Ql. The paper with the signature of the North 
American Phonograph Company by Myr. Lippin- 
eott as its president, and with the seal of the 
North American Phonograph Company thereon 
was delivered to you by Mr. Lippincott? 

A. It was. 


Mr. Hicks: The agreement of February 
6th, 1889, between the North American 
Phonograph Company and John P. Haines 

. is offered in evidence and marked “Com- 
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2 808 plainant’s Exhibit 49, of April 16th, 1903, 
= Oo ie Be axe? 
Bt Mr. Hayes: The acceptance of this pa- 
¥ per in evidence is objected to on the ground 
a that the proper method of proving the sig- 
a nature of Mr. Lippincott is by calling the 
Es witness George H. Fitzwilson. Y 
4 Q12. Mr. Fitzwilson is dead, is he not? 
: = A. That I don’t know. 
: Mr. Hicks: Does counsel for defendant 
3 admit that Mr. Fitazwilson is dead? 
4 Mr. Hayes: L have no more knowledge 
4g | 309 about him than Mr, Haines, except that I 
‘a know his name. 
4 Q13. Died you know Mr. Fitzwilson? 
a A. I did. 
4 Qi4. Are vou acquainted with his signature? 
Bs A. I am. 
¥ Q15. Does “Complainant’s Exhibit 49” bear | 
3 his signature as secretary of the North American | 
2 Phonograph Company? A. | 
A. It does. 
j Mr. Hayes: Objected to as not proper. 
¥ Q1i6. (Handing witness paper.) I show you what 
q 810 purports to be an agreement dated October 12th, 
4 1888, between the North American Phonograph 
4 Company and the Metropolitan Phonograph Com- 
2 pany, and ask you whether that agreement bears 
y the signature of the North American Phonograph 
a Company by -Jesse H. Lippincott, president? 
= A. It does. 
a Q17. Has it thereon the seal of the North Amer- 
4 ican Phonograph Company? 
a A. It has. re 
a . Q18. Has it also the signature of Mr. Fitzwilson? 
, A. Yes, - 
’ a 
Ee: ¥ 
} 
4 
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03, Q19. Are you acquainted with the signature of gi1 
A. S. Taylor? 
ae A. lam. I think it is A. S. That was Taylor's 
und | Signature at the time. 
ci Q20. Was he president of the Metropolitan 
the Phonograph Company at the date of the agree 


X yr ment? 
A. I believe he was. 


Q21. Is that the signature of the Metropolitan 
Phonograph Company by Mr. Taylor, its presi- 


lant dent (handing witness paper) ? 
A. Yes. 
«lve > Q2z. Are vou acquainted with the signature of 
it 2 Timothy Cornwell? 8192 
A..F am, 
— 


Q25. Are you acquainted with the seal of the 
Metropolitan Phonograph Company? 
, A. I am. 

Q24. Does the paper have thereon the seal of 
that company? 


ear 
icin A. It has. 
Se nd Mr. Hicks: The agreement between the 
: North American Phonograph Company and 


the Metropolitan Phonograph Company, 

dated October 12th, 1888, is offered in evi- 
. dence and marked “Complainant’s Exhibit 
-mh, 50, of April 16th, 1903, J. A. S., Ex’r.” 813 i 


‘aph Mr. Hayes: Objected to on the ground 
in. a | 
I that the execution of the paper is not prop- 
Care erly proved; also, the agreement seems to 
‘aph have been altered on the last page and: ini- 
& tialled by some initials that are not those of 
any person who has signed his name to the 
mer document, and that throughout the agree- 
ment appears numerous alterations with the 
initials “J. A. B.” to identify them; that 
? no “J. A. B.” is a person who signed the 
a ~, paper. : 
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Q25. I call your attention to the initials “J. A. 
B.” which occur upon “Complainant’s Exhibit 50” 
on the margin opposite the alterations, and ask 
you whether you are familiar with the signature 
and initials of J. Adriance Bush? 

A. I am. 

Q26. Are the initials “J. A. B.” referred to upon 
“Complainant's Exhibit 50” in the handwriting of 
J. Adriance Bush? 

- A. They appear to be. 


Mr. Hayes: I object to that last question, 
as the witness had not shown to what extent 
he is familiar with Mr. Bush’s handwriting, 
nor has he qualified as a handwriting ex- 
pert. 


= 


Q27. Mr. Bush was attorney for the North Amer- 
ican Phonograph Company on and about October 
12th, 1888, was he not? 

A. That was my understanding at the time. : 


Mr. Haves: I object to the form of the 
questions that are now being used, as the 
questions are leading, and the witness is a 
witness of the examining counsel. 


Q28. State what you know about the relation 
existing between J. Adriance Bush and the North 
American Phonograph Company at about the date 
of this agreement, October 12th, 1888? 

A. I knew very little about it at that time. It 
was later when my contract was under considera- 
tion, and Mr. J. Adriance Bush was Introduced 
to me by Mr. Jesse TH. Lippincott as his counsel. 
I had several interviews with Mr. Bush in Mr. 
Lippincott’s presence regarding the terms of the 
contract between the North American Phonograph 
Company and myself, which was executed Feb- 
ruary 6th, 1889, and I always believed that Mr. 
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Bush was the attorney for Mr. Lippincott and for 
the North American Phonograph Company. 

Q29. Did you receive letters from Mr. Bush at 
the time of those negotiations? 

A. I do not remember. 

Q30. Did you see Mr. Bush write his name at the 
time of the negotiations? 

A. I think I saw him write his name several 
times. 

Q31. And did you become sufliciently familiar 
with his signature and initials to be able to state 
whether the initials “J. A. B.” on “Complainant's 
Exhibit 50” are in his handwriting? 

A. I did. 

Q32. (Handing witness paper.) I ehow you 
“Complainant’s Exhibit 48 for identification” and 
ask you whether you know the signature of Charles 
A. Cheever? 

A. I do. 

Q33. Was he president of Metropolitan Phono- 
graph Company January 10th, 1889? 

A. He was, to the best of my knowledge and be- 
lief. 

Q34. Does “Complainant’s Exhibit 48 for identi- 
fication” bear the signature of Mr. Cheever as pres- 
ident of the Metropolitan Phonograph Company? 

A. It does. 

Q35. And the seal of the Metropolitan Phono- 
graph Company? 

A. It does. 

Q36. And the signature of the North American 
Phonograph Company by Jesse H. Lippincott, pres- 
ident? 

A. It does. 

Q37. And the seal of the North American Phono- 
graph Company? 

A. It does. 
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820 Q38. And the signature of Mr. F itzwilson, secre- 

tary thereof? 
A. It does. 
Q39. Do you know the signature of Jesse Young? 
A. I do. 
Q40. Was he secretary of the Metropolitan Phon- 

ograph Company? 1 
A. I believe so. y 
Q41. Is that his signature? (Handing witness 

_ paper. ) 

A. Yes. 


Mr. Hicks: Complainant’s Exhibit 48 for 
identification is offered in evidence and 
821 marked “Complainant’s Exhibit 48.” 
; Mr. Hayes: Objected to on the ground that 
the execution is not properly proved. 


Q42. (Handing witness paper.) IT show you “Com- 

plainant’s Exhibit 47 for identification” and ask 

you whether it bears the signature of the North 

American Phonograph Company by Jesse H. Lip- 

pincott, president? 
A. It does. Ph . 
Q48. Is that the seal of the North American Phon- 

ograph Company? 
A. It is. 

_Q44. Is that Mr. Fitzwilson’s signature? 


822 4 
A. It is. 


Q45. Is that your signature as president of the 
New York Phonograph Company? 

A. It is. 
Q46. Is that the signature of R. T. Haines, secre- 
¥ tary of the company? 
| A. That is. 

Q47. Does the paper bear the seal of the New 
York Phonograph Company? 


A. It does. — 
O48. The “Complainant’s Exhibit 47” bears the 
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signature of Jesse H. Lippincott, trustee, does it 
not? 

A. It-does,. 

Q49. And the signature of J. Adriance Bush as 
witness? 

A. It does. 

Q50. Are you acquainted with the signature of 
K. F. Hyde? 

A. Iam not. 
_Q51. Do you know whether “Complainant’s Ex- 
hibit 47 for identification was deposited with the 
Central Trust Company of New York? 

A. It was. 

Q52. And afterwards delivered by that company 
to the New York Phonograph Company? | 


Mr. Hayes: The form of the question is 
objected to, and as too leading. 


A. It was. 


Mr. Hicks: Complainant’s Exhibit 47 for 
identification is offered in evidence and 
marked “Complainant’s Exhibit 47, of April 
16th, 19038, J. A. 8., Ex’r.” 

Mr. Hayes: Objected to, on the ground 


that the execution and delivery of it is not 


properly proved. 

Q53. Complainant’s Exhibits 49, 50, 48 and 47, 
with reference to which vou have already testified, 
are now in the possession of, complainant, New 
York Phonograph Company, are they not? 


Mr. Hayes: Objected to as leading. 


A. They are. 

Q54. Do you, as president of New York Phono- 
graph Company, produce the four exhibits referred 
to in the last question? 

A. I do. 
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Q55. (Handing witness paper.) I show you what 
purports to be an agreement dated June 23rd, 1890, 
between the North American Phonograph Com- 
pany and the Metropolitan Phonograph Company, 
and ask you whether it bears the signature of the 
North American Phonograph Company by Jesse H. 
Lippincott, president? 

A. It does. 

Qd6. And the seal of North American Phono- 
graph Company? 

A. It does. 

Q57. And the signature of Fitzwilson, secretary? 

A. It does. 

Qd58. And the signature of Metropolitan Phono- 
eraph Company by Charles A. Cheever, its presi- 
dent? 

A. It does. 

Q59. And the seal of the Metropolitan Phono- 
graph Company? 

A. Yes. 

60. Do vou.know the signature of Felix Gotts- 
chalk? 

A. I do. 

Q61. Was he secretary of Metropolitan Phono- 
graph Company? 

A. I believe that he was. 

Q62. Is that his signature (indicating) ? 

A. It is. 

Q63. Does the paper also bear the signature of 
Jesse H. Lippincott, trustee? 

A. It does. 


Q64. Was this paper delivered to the Central 
‘Trust Company of New York? 


A. It was. 

Q65. Was it afterwards delivered to New York 
Phonograph Company by that company? 

A. It was. 

O66. Is this contract of June 23rd, 1890, pro- 
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duced by you as president of New York Phono- 
graph Company? 

A. It is. 

Q67. Does it come from the possession of the 
New York Phonograph Company? 

A. It does. 


Mr. Hicks: The contract of June 23rd, 
1890, between the North American Phono- 
grapls Company and the Metropolitan 
Phonograph Company, is offered in evidence 
and marked “Complainant’s Exhibit 51, of 
April 16th, 19038, J. A. S., Ex’r.” 

Mr. Hayes: Objected to, on the ground 
that the execution is not properly proven. 


Q68. Were you president of the New York 
Phonograph Company from the time of its organi- 
zation for as long as it continued to elect officers? 

A. I was. 

Q69. Did the New York Phonograph Company 
consolidate with Metropolitan Phonograph Com- 
pany? 

A. It did. 


Mr. Hicks: Complainant offers in evi- 
dence an exemplified copy of the consolida- 
tion agreement of the New York Phonograph 
Company and Metropolitan Phonograph 
Company. 

Marked “Complainant’s Exhibit 52, of 
April 16th, 1903, J. A. S., Ex’r.” 

Mr. Haves: This is objected to, on the 
ground that it proves nothing more than 
that a paper similar to it is on file in the 
Secretary of State’s office, and does not 
prove the signatures of that paper, or that 
the statements therein set forth are true, ot 
that the acts therein described have ever 


| been done. ae 
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Mr. Hicks; Complainant offers in eyvi- 
dence a certified copy of the certificate of in- 
corporation of Metropolitan Phonograph 
Company, which is marked “Complainant’s 
Exhibit 53, of April 16th, 1908, J. A. S. 
Ex’r.” 

Mr. Hicks: Complainant also offers in 
evidence a certified copy of the certificate of 
incorporation of the New York Phonograph 
Company, which is marked “Complainant’s 
Exhibit 54, of April 16th, 1903, J. A. S., 
Ex’r.” 


Q70. Referring to “Complainant’s Exhibit 52,” 
being the consolidation agreement between Metro- 
politan Phonograph Company and the New York 
Phonograph Company, you were president at the 
time, were you not, of the New York Phonograph 
Company? 

A. I was. 

Q71. And you signed the original consolidation 
agreement, did vou not? 

A. I did. 

Q72. And was it signed by all the directors of 
Metropolitan Phonograph Company and the New 
York Phonograph Company? 


t 


Mr. Haves: I object to this question and 
any similar questions tending to prove the 
contents of a written document which is not 
produced. 


A. It was, to the best of my knowledge and be- 
lief. | 

Q73. Have you refreshed your recollection by 
going over “Complainant’s Exhibit 52?” 

A. I have. 

Q74. Were you familiar with the proceedings 
therein recited to consolidate the two companies? 

A. I was. 
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Q75. Were the proceedings therein recited taken? 

A. They were. 

Q76. Did the two companies become  consoli- 
dated? 

A. They did. 


Mr. Hayes: The last question and answer 
is objected to, on the eround that it calls 
for a conclusion of law on the part of the 
witness, 


Q77. After the filing of the consolidation agree- 
ment did Metropolitan Phonograph Company and 
the New York Phonograph Company go on as sep- 
arate corporations or as a single corporation? 

A. A single corporation. 

QiS8. The single corporation being complainant, 
New York Phonograph Company, was it not? 

A. It was. : 

Q79. You became the first president of complain- 
ant, did you not? 

A. I did. 

QS0. You were first elected president of com- 
plainant on September 18th, 1890, were vou not? 

A. I believe that was the date. 

QS1. And thereafter vou were elected president 
of New York Phonograph Company each year un- 
til and including 1897? 

A. Yes. 

Q82. And subsequent to 1897 and on March 3rd, 
1902, vou again became president? 

A. I did. 

Q83. And you were re-elected president of the 
company by the board of trustees in February, 
1908, were you not? 

A. I think some time in February. 

Qs4. And you have continued to be president 
of New York Phonograph Company up to the pres- 
ent time, have vou not? 
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A. I have. 
Q85. While you were president of the New York 
Phonograph Company in the year 1893, was an 
agreement made bearing date, July Ist, 18938, be- 
tween the North American Phonograph Company 
and New York Phonograph Company? 
. A. Yes, oe, 
Q&6. Do you know what has become of the ori- \ 
ginal copy of that agreement? 
A. I do not. 
QS7. Is it in the possession of the New York 
Phonograph Company to-day? 
A. I do not know. 
Q88. Have you been able to find the original copy 
of the said agreement? 
A. I have not. 
QS89. And have you any idea where it could be 
found? 
A. The last IT saw of it was when it was turned 
over to my successors to the office of president of 
the company, Mr. Charles A. Cheever and Mr. 
evans. a 
Q90. And when you became president of the com- 
pany subsequently in 1902, did you find that origin- 
al copy of the agreement of July Ist, 1903, among 
the papers of the company? 
A. I did not. ’ " 
Q91. Have von looked among vour own papers 
to find the original copy of the said agreement? 
A. T have. 
Q92. And vou were unable to find it? 
A. T could not find it. 
Q93. Was the agreement signed by you as pres 
ident of New York Phonograph Company? 
A. It was. 
Q94. Who else signed the agreement? 
A. Mv brother. Richard Townley Flaines, as secre- 
tary. and Mr.-Thomas A. Edison. as president of 
the North American Phonograph Company. - 
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Q95. Did the agreement bear the seals of the 
North American Phonograph Company and the 
New York Phonograph Company? 


Mr. Hayes: Objected to as tending to show 
the contents of a written document without 
producing the document. 


A. It did, to the best of my knowledge and be- 
lief. 

96. (Handing witness paper.) I show you 
“Complainant’s Exhibit 22, of December Sth, 1902,” 
and ask you whether it Is a correct copy of the 
agreement of July Ist, 1893, which vou have testi- 
fied was entered into by vou as president of New 
York Phonograph Company with the North Amer- 
ican Phonograph Company? 


Mr. Hayes: Objected to, on the ground 
that the loss or inability to produce the orig- 
inal has not been satisfactorily shown. 


A. Yes, to the best of my knowledge and belief. 

Q97. Have you looked through the minute book 
of New York Phonograph Company, and did you 
find in the minute book a copy of the agreement of 
July 1, 1893, from which you could refresh your 


recollection? 
A. I did—identically the same as this copy of 


agreement. 

Q98. Do you remember making such an agree- 
ment with the North American Phonograph Com- 
pany on behalf of New York Phonograph Com- 
pany? 

A. I do. 

Q99. Does “Complainant’s Exhibit 22, of De- 
cember 8, 1902” correctly set forth the substance 
of that agreement? 


Mr. Hayes: Objected to as trying to show 
the contents of a written document by an 
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alleged copy; that the loss or inability to 
produce the original has not been properly 
shown. 


A. It does. 

Q100. Do you recollect distinctly that the origi- 
nal agreement was signed by Thomas A. Edison of 
North American Phonograph Company? 


Mr. Hayes: Objected to on same 
grounds. 


A. That is my recollection. 

Q101. After July 1st, 1893, and the making of 
the agreement set forth in “Complainant’s Exhibit 
22, did New York Phonograph Company continue 
to carry on its business within the State of New 
York? 

A. It did not, except as being represented by 
the North American Phonograph Company under 
their agreement. 

Q102. Did the North American Phonograph 
Company then, after July 1, 1893, undertake and 
carry on the phonograph-graphophone business 
which Néw York Phonograph Company had _ pre- 
viously carried on? 


A. It did, in the New York Phonograph Com-~ 


pany’s territory, under that agreement. 

Q103. The agreement of July 1, 1893, was to 
continue for two years, was it not? 

A. That was my understanding, 

Q104. ‘During those two years did not the North 
American Phonograph Company go into the hands 
of a receiver? 

A. T believe it did. 

Q105. Do you know who the receiver was? 

A. I think his name was Hardin. 

Q106. John R. Hardin, was it not? 

A. John R. Hardin. 
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Q107. Did Mr. Hardin, as receiver of the North 
American Phonograph Company, continue’ the 
business of the North American Phonograph Com- 
pany within the territory of the State of New 
York under the agreement of July 1, 1893. 


Mr. Hayes: Objected to, as it calls for 
a conclusion of law as to whether or not 
the acts of Mr. Hardin were done under the 
agreement in question, 


A. I believe he did. 

Q108. Was a meeting of stockholders of New 
York Phonograph Company called for the purpose 
of ratifying the agreement of July 1, 1893? 

A. Yes, 

Q109. Were you present at the meeting? 

A. I believe I was. 

Q110. Did the steckholders at the said meeting 
authorize the making of the said agreement with 
the North American Phonograph Company? 


Mr. Hayes: Objected to. The witness 
has now before him the minute book of the 
coporation showing presumalily the ac- 
tion of the stockholders as to which he 
is asked this question, and the record of 
the company is the best evidence of what 
took ‘place. 


A. (Witness reads from minute book.) “Tarry- 
town, New York, March 17, 1893. A special meet- 
ing of stockholders of this company was held this 
day at the office of the company at Tarrytown, 
the Town of Greenburg, New York, for the pur- 
pose of ratifving a new agreement between the 
North American Phonograph Company and the 
New York Phonograph Company. Charles A. 
Cheever was elected chairman of the meeting. 
Richard Townley Haines was elected secretary 
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of the meeting. On motion duly seconded, William 
Holce and Ferdinand Richardson were elected and 
sworn as tellers to receive and count the votes 
east for the resolutions. The following resolutions 
were offered: Resolved, that the proper officers 
of the New York Phonograph Company be and are 
hereby authorized to execute in their discretion the 
proposed new agreement between the North Ameri- 
can Phonograph Company and the New York 


Phonograph Company, which has been submitted . 


at this meeting. And resolved that the terms of 
said proposed agreement fully meet with our 
approval. Resolved, that votes for the resolution 
he now received. The tellers reported a vote of 15,- 
$10 shares of stock were received, all of which 
were cast in favor of the resolution. On motion 
duly seconded and carried, the report of the tellers 
was received and placed on file. On motion duly 
seconded and carried the meeting adjourned. At- 
test, Richard Townley Haines, secretary.” 

Q111. The agreement which was submitted at 
that stockholders meeting of March 17th, 1893,— 
was it the agreement set forth in “Complainant’s 
Exhibit 22?” 

A. It was. 

Q112. By whom was the copy of the agreement of 
Julv 1, 1893, being “Complainant’s Exhibit 22,” 
made? 

A. Well, it was made by a typewriter. It was 
made by a typewriter but compared and verified 
by my brother, Richard Townley Haines. 

Q113. The sienatures at the end of “Complain- 
ant’s Exhibit 22” are in the handwriting of vour 
brother, are they not? 

A. Thev are. 

Q114. Is he living? 

A. He is not. 

Q115. Do vou find any further entry in the min- 
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utes of the company with reference to the agree- 
ment of July 1, 1893? 

A. Yes, I think there are several. 

Q116. Will you read the entry on page 136? 

A. (Witness reads from minute book.) On the 
date of February 6th, 1894, “the treasurer’s report 
was also read and approved. The treasurer re- 
ported that the agreement between the North Amer- 
ican Phonograph Company and the New York 
Phonograph Company approved at the stockhold- 
ers’ nieeting March 17, 18938, was duly executed and 
went into effect as of July 1, 1893.” 

Q117. Was any action taken by the board of 
trustees of New York Phonograph Company with 
reference to the carrying out of the agreement of 
July 1, 18938, by John I. Hardin, receiver of the 
North American Phonograph Company? 

A. Yes. 

Q118. Will you state what action was taken? 

A. Under date of August 22, 1894. “It was 
moved by Noah Davis, seconded by Charles A. 
Cheever, and carried, that the receiver of the North 
American Phonograph Company be called upon by 
the president of the New York Phonograph Com- 
pany to know if he intends to carry out the terms 


of the present agreement or will consent that this 


company shall resume all its rights which existed 
at the time of entering into the existing contract 
and that the president demand the payment of 
moneys due under present contract and in case of 
non-payment shall take such legal proceedings as 
deemed advisable for the interests of the company.” 

Q119. Did von, as president of the New York 
Phonograph Company take the steps directed to he 
taken bv the resolution? 

A. T did. 

0120. Under date of September 19, 1894, what 
action was taken by the trustees? 
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A. “The president reported having called 7 


the receiver of the North American Phonograph 
Company by letter, as per resolutions passed at the 
last meeting of the board, and has had a written 
acknowledgement from the receiver of the receipt 
of said letter, but no definite reply to the ques- 
tions contained therein, The following resolutions 
were proposed by Noah Davis, seconded by R. T. 
Haines and carried: Resolved, that the president of 
this company notify the receiver of the North 
American Phonograph Company and also the said 
the North American Phonograph Company, by ser- 
vice on said receiver and on said company of a 
copy of this resolution, that unless said receiver 
of said the North American Phonograph Company, 
or said company, proceed to perform the provisions 
of the last contract made between the said North 
American Phonograph Company and this company, 
bearing date July 1, 1893, according to the terms 
and provisions thereof, without further delay, and 
unless said receiver notify this company on or be- 
fore the 30th day of September instant that he 
elects and intends to do so, or that the said North 
American Phonograph Company intends to and 
will keep and perform the same according to the 
terms thereof, the said New York Phonograph Com- 
pany will regard said contract as broken and 
abrogated by the said the North American Phono- 
graph Company and by said receiver, and this com- 
pany will at once, and on the first day of October 
next resume and take possession of and exercise 
and use and enforce all its rights and powers un- 
der the original and prior contracts between if 
and the said North American Phonograph Com- 
pany as though said contract of July 1st, 1893, last 
made hetween the said companies had not been 
made, and will regard said contract as broken and 
repudiated by said receiver and by said the North 
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American Phonograph Company; that the New 
York Phonograph Company waive no claim 
for damages for non-fulfilment of said last made 
contract on part of said the North American Phon- 
veraph Company or said receiver for breach there- 
of and neglect to fulfil and keep the said contract 
by the said the North American Phonograph Com- 
pany or by said receiver, or for neglect of said the 
North American Phonograph Company or said re- 
ceiver to keep and perform all and any prior con- 
tracts between said companies or for sums paid 
in fulfilment of said contract. And it is also re- 
solved that unless the New York Phonograph Com- 
pany be advised and notified by the said the North 
American Company by or through its said receiver 
of its or his intention to fulfil the terms and con- 
ditions of said last made contract, the said New 
York Phonograph Company will proceed, and its 
officers are hereby so instructed and directed to 
enforce, possess and use and enjoy all the rights 
and powers it possesses or did possess and which 
existed or accrued under the said former contract 
or any contract between it and the North Amer- 
ican Phonograph Company priar to September 
29th, 1894. On motion duly seconded and carried, 
the president was authorized to take such further 
action as he deemed best for the interests of the 
company.” 

Q121. Between September 19th, 1894, and May 
14th, 1896, was any action taken by New York 
Phonograph Company with reference to the claims 
of the company against the receiver of the North 
American Phonograph Company? 

A. Yes. 7 

Q122. What action was taken? 

A. I think, if I remember correctly, a suit was 
instituted against Mr. Hardin, the receiver, which 
resulted in a settlement, or offer of settlement by 
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Mr. Hardin, the receiver of the North American 
Phonograph Company. 

Q123. That suit or proceeding was instituted in 
the Court of Chancery of New Jersey, in the suit 
wherein Mr. Hardin had been appointed receiver, 
was it not? 

A. It was. 

Q124. Did Mr. Hardin contest the application of 
New York Phonograph Company for the payment 
of royalties? ~ 

A. Not to my knowledge. 

Q125. Did Mr. Hardin as receiver of the North 
American Phonograph Company pay to New York 
Phonograph Company any sum of money as royalty 
due under the contract of July 1, 1893? 

A. He did. 


Mr. Hayes: I object to the form of the 
question, as it assumes that the witness can 
pass upon the question as to whether a pay- 
ment of money was royalty or not. 


Q126. Do you find any entry in the minutes of 
New York Phonograph Company in regard to the 
payment of that money? 

A. May 14th, 1896, I find that the treasurer re- 
ported having received—or that I reported that 
settlement had been made with the receiver of the 
North American Phonograph Company for the 
amount of $1,600. | 

Q127. That settlement was the result of the pro- 
ceeding instituted in the Court of Chancery by New 
York Phonograph Company, was it not? 

A. It was. 

Q128. Do you know what the payment of $1,600 
by the receiver Hardin to New York Phonograph 
Company represented? 

A. Yes. It represented royalties and commis- 
sions and the indebtedness under the terms—or a 
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portion of the indebtedness—under the terms of 
the contract of July 1, 1893. 

Q129. The payment of $1,600 was based, then, 
upon the business done by the receiver of North 
American Phonograph Company within the State 
of New York, was it? 

A. And the North American Phonograph Com- 
pany. The North American Phonograph Company 
and the receiver of the North Amreican Phono- 
graph Company within the State of New York. 


Recess until 2:00 P. M. 


After Recess, 2:00 P. M. 


Q130. In regard to the claim made by New York 
Phonograph Company against Hardin, receiver of 
the North American Company, is there any par- 
ticular in which you desire to correct your testi- 
mony? 

A. I have refreshed my memory in regard to that 
matter, and I would like to correct the statement 
where I say that there was no contest on the part 
of Mr. Hardin; I believe there was, and that the 
royalties he paid the New York Phonograph Com- 
pany were during the time of his administration as 


receiver of the North American Phonograph Com- 


pany. 
Q131. During the time of Mr. Hardin’s receiver- 


ship, and subsequent thereto, were any negotiations 
had between New York Phonograph Company and 
Thomas A. Edison, with reference to the rights of 
New York Phonograph Company under its con- 


tracts with the North American Phonograph Com-— 


pany? 


Mr. Haves: Objected to as immaterial 
and not involved in the issues in the case, 
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and.also because any uncompleted negotia- 
tions or any cfforts are evidence of nothing. 


A. Yes. 

Q132. Will you refer to the minute book of New 
York Phonograph Company for the purpose of 
refreshing your recollection, and state what was 
done in that respect? 


Mr. Hayes: Same objection as made to 
the last above question. 


A. (After referring to minute book.) “It was 
moved, seconded and carried that the president 
or secretary request Mr. Edison to give our com- 
pany a letter agreeing to protect us and our cus- 
tomers in the use of phonceraphs, and in the event 
of so doing to issue a notice to our customers and 
the publie.” 

Q158. On what date was that? 

A. This was on November 16th, 1894. Under 
date of February 10th, 1896, “It was moved and 
seconded that the secretary be instructed to write 
to Mr. Thomas A. Edison, congratulating him upon 
acquiring the assets of the North American Phon- 


ograph Company, and assuring him of our inter- 


est in his success and in the suecess of our com- 
pany, both of which we believed would be greatly 
benefited by his purchase, and requesting him to 
give instructions that no phonographs or supplies 
shall be sold or delivered for use in Ne;y York, ex- 
cepting through our company, and that a commit- 
tee from our company will call upon him at his 
early convenience.” 

Under the same date, “A committee, consisting of 
the president, Mr. William Fahnestock and Mr. R. 
T. Haines, was appointed by the chair to call upoa 
Mr. T. A. Edison at his early convenience, and 
report at the next meeting. 


Mr. Hayes: Same objection. 
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The Witness (continuing): “The secretary be 


ported that the company had won its suit against 
John KR. Hardin, receiver for the North American 
Phonograph Company, also that Mr. Thomas A. 
Edison had yurchased all of the assets of the North 
American Phonograph Company, including the 
patent rights and good will of the company; which 
was sold as a going concern.” 


Mr. Hayes: Same objection. 


The Witness (continuing): Under date of Jan?” 


uary 31, 1898, “On motion duly seconded, it was 
resolved that the president be authorized to appoint 
a committee of three, of which he shall be a mem- 
ber, which committee shall confer with Mr. Edison 
as to his attitude to this company and shall exam- 
ine into the status of the company commercially 
and legally and report thereon at a special meeting 
of the board of trustees to be called for the pur- 
pose. 

It was further resolved that to that end he be 
empowered to retain counsel to confer with said 
committee.” 


Mr. Haves: Same objection. = 


a 


The Witness (continuing) : Under date of June 3, 
1898, “Mr. Haines then, as chairman of the coim- 
inittee appointed at the last directors’ meeting to 
confer with Mr. Edison with a view to the atti- 
tude to be occupied with regard to the New York 
Phonograph Company and the territory covered by 
its agreements and licenses, reported that the com- 
mittee, consisting of himself, Mr. Lewis and Mr. 
Fahnestock, went to Mr. Edison’s laboratory and 
had a conference with him and were referred by 
him to his counsel, R. N. Dyer, of New York City; 
that having made an appointment with Mr, Dyer 
they had two interviews with him at which-the 
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agreement and rights of the New York Phonograph 7 
Company were fully discussed, but that no satis- F 
factory statement in regard to Mr. Edison’s future 
conduct was made by Mr. Dyer, except that Mr. 
Edison would be glad to deal with the New York r 
. ' t 
Phonograph Company on the same basis as with 
any other local agents, and that any agreement > 
with Mr. Edison must be preceded by the estab- 
lishment of its rights by the New York Phono- ; 
graph Company.” | 
Mr. Hayes: Same objection. 
The Witness (continuing): Mr. Jessup, counsel 
for the company, then reported receipt of a letter 
from Mr. Dyer, dated April 23, 1898, as follows: 


“Dear Mr. Jessup: 
I have your favor of the 22nd inst. Should 
your client seriously contemplate bringing 
suit against the graphophone interests, I think 
I can make some valuable suggestions, in that 
connection.” 
“Mr. Jessup further reported that, although he yy 
had requested from Mr. Dyer the details of the ar- 


rangement which Mr. Edison would be disposed 
to make with the New York Phonograph Company 


in the event of its establishing its rights by . ; 
litigation, no answer has since been received to 
this inquiry.” ral 
Mr. Hayes: Same objection. | 

Q134. Were you present at the interview with Mr. 
Edison referred to in the minutes of June 3, 1898? 

A. I was. 

Q135. Were you present at the interview there 
referred to with Mr. Dyer? 

A. I was. 

Q136. Will you state what was said by Mr. Edi- 
son at the interview with him? yn 
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Mr. Hayes: Objected to on the ground that 
any statements by Mr. Edison are not evi- 
dence against the defendant National Phon- 


a ograph Company. 


A. Mr. Edison stated to me, in the presence of 
Mr. Lewis and Mr. Fahnestock, that he would sell 
to the New York Phonograph Company on the same 


_ basis as any other agents in New York. 


Q137. Did he refer you to Mr. Dyer? 

A. He did. 

Q138. What request, if any, was made by you and 
the other two members of the committee to Mr. 
Edison? 


Mr. Hayes: Same objection. 


A. The request was made for the statement from 
him as to his position in regard to the matter, and 
in what manner he was going to treat the New 
York Phonograph Company as the suecessor of the 
North American Phonograph Company. 

Q139. Did you make any claim on behalf of the 
New York Phonograph Company to Mr. Edison in 
regard to the New York territory? 


Mr. Haves: Same objection. 


A. We claimed exclusive rights under contract 
with the North American Phonograph Company. 

Q140. What. if anything, did Mr. Edison say 
in regard to that? 


Mr. Haves: Same objection. 


A. He referred us to his counsel, Mr. Dyer. 
Q141. What was said at the interview between 
the committee and Mr. Dyer? 


Mr. Haves: Objected to on the ground that 
any statements made by Mr. Dyer, either in 
his individual capacity or as representing 
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Mr. Edison, are not evidence against the Na- 
tional Phonograph Company. 


A. We had one or more interviews with Mr. Dyer, 
in which he was evasive and non-committal and 
very unsatisfactory. 

Q142. What did Mr. Dyer say? 

A. Substantially as stated before, that Mr. Edi- 
son would be glad to deal with the New York 
Phonograph Company on the same basis as with 
any other local agents, meaning, as I understood 
it, any people who were at that time selling phon- 
ographs and phonographic supplies in the terri- 
tory of the New York Phonograph Company. 

Q143. What else, if anything, did Mr. Dyer state 
at that interview? 


Mr. Hayes: Same objection. 


A. That was about the sum and substance of it. 

Q144. You have already referred to the minutes 
as containing the further statement by Mr. Dver 
to the effect that any agreement with Mr. Edison 
must be preceded by the establishment of its rights 
by the New York Phonograph Company? 


Mr. Hayes: Same objection. 


A. That is quite true. 
Q145. Mr. Dyer made that statement in your pres- 
ence, did he not, to the committee? 


Mr. Hayes: Same objection. 


A. He did. | oe 

Q146. Were you present at the time Mr. Jessup 
requested from Mr. Dyer the details of the arrange- 
ment which Mr. Edison would be disposed to make 
with the New York Phonograph Company? 

A. Yes, I think that Mr. Fahnestock and myself 
were both present. 

Q147. Did the company, as a matter of fact, re- 
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ceive any answer, either from Mr. Edison or from 
Mr. Dyer, in regard to the questions put to them 
by New York Phonograph Company in regard to 
New York territory? 


Mr. Hayes: Same objection. 


A. Not to my knowledge. 
X Q148. You recollect, do you not, a suit brought 
by National Phonograph Company and _ Edison 
Phonograph Works and New York Phonograph 
Company, against the Columbia Phonograph Com- 
pany and Edward PD. Easton, in the United States 
Circuit Court for the Southern District of New 
York, in October, 1896? 

A. I do. 

Q149. Did New York Phonograph Company con- 
sent to the discontinuance of that suit? 

A. Not to my knowledge. 

Q150. You were president of New York Phono- 


eraph Company at the time? ; 


A. I was. 
Q151. Was anything said to New York Phono- 
\. A eraph Company with reference to the discontinu- 
ance of this suit? 
Mr. Haves: Same objection. 
A. Not to the best of my knowledge and belief. 
Q152. Noah Davis was counsel for the New York 
Phonograph Company at that time? i 
A. He was. 
Q153. Is Noah Davis now living? 
A. No. 
QO154. There were two suits hetween the same 
party heeun on that date, were there not? 
A. I believe there were. 
Q155. And they were hoth discontinued as far 
as you know, withont the knowledge of New York 
Phonograph Company or anything being said to 
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New York Phonograph Company in regard there- 
to, is that corect? 


Mr. Hayes: Same objection. 


A. Absolutely, as far as my knowledge goes. 

Q156. Will vou refresh your recollection by re- 
ferring to the minutes of the company and state ¥ 
whether New York Phonograph Company made any 
protest against the Graphophone Company enter- 
ing the State of New York? 

A. On January 4th, 1892, at a meeting of the 
board of trustees, “the secretary reported that the 
American Graphophone Company are about to 
establish a branch office in the City of New York, 
for the sale or rental of phonograph-graphophones 
independent of the North American Phonograph 
Company, and presented copies of correspondence 
between the Columbia Phonograph Company, of 
Washington, D. C., and the North American 
Phonograph Company, with reference to grapho- 
phones already placed in the City of Washington, 
TI). C., by the American Graphophone Company, and 
independent of the North American Phonograph 
Company and of the Columbia Phonograph Com- 
pany. The following preamble and_ resolutions 
were offered by Noah Davis, seconded by Richard 
Townley Haines, and carried : si 


= 


Pe 4 


“Whereas this company has been informed 
that an ageney other than the North American 
Phonograph Company is about to be opened 
in this City of New York, for the sale of 
Phonograph-Graphophones, 


a 


And whereas such agency using, selling or leasing 
or licensing others to use, sell or lease such phono- 
graph-graphophones wold be contrary to the exelu- 
sive rights granted under agreement between the 
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North American Phonograph Company and this 
company, 

Resolved, that the officers of this company be 
and are hereby instructed to give notice to the 
North American Phonograph Company that our 
interests are threatened, and call upon them to 
protect the interests and the exclusive rights of 
this company. 

And resolved, that the officers of this company 
are authorized, in their discretion, to communicate 
with the officers of other companies to ascertain on 
what grounds they claim the right to sell, lease or 
use phonograph-graphophones within the State of 
New York, and to ascertain on what terms, if any, 
they will offer this company exclusive rights, if 
they possess them, for the handling, leasing and 
selling of the same within the State of New York.” 

Q157. Was the notice referred to in the resolu- 


tion given to the North American Phonograph 


Company? 


A. It was, to the hest of mv knowledge and be-. 


lief. 

Q158. What further action, if any, was taken 
in regard thereto? 

A. At a meeting of the board of directors held 
August 29th, 1892, “The subject of the rent or sale 
of phonograph-graphophones hy parties other 
than the North American Phonograph Com- 
pany and this company was considered and the 
treasurer was instructed to pay the North Amer- 
ican Phonograph Company all sums for rentals 
under protest and with the demand that this com- 
pany be protected in its exclusive rights granted 
in the agreement made and existing between our 
respective companies.” 

Q159. Was the protest and demand there referred 
to made? 

A. I believe that it was. . - 
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Q160. Was any other action taken by New York 
Phonograph Company against the invasion of its 
territory? 

A. Yes, under the meeting of February 27th, 1895, 
“It was moved, seconded and carried, that the treas- 
urer be and is hereby instructed to authorize Noah 
Davis to commence suits through an attorney 
against Messrs. Walcutt, Miller & Co., and others.” 

(161. Prior to the making of the contract of July 
1, 1893, being “Complainant’s Exhibit 22,” were 
any propositions submitted to the New York Phon- 
ograph Company by the Nerth American Phono- 
graph Company, and what action, if any, was taken 
by the New York Phonograph Company? 

A. On the meeting of November 9th, 1892, “The 
proposition of the North American Phonograph 
Company with reference to occupying the terri- 
tory of the snb-companies and continuing their 
business for them, was also presented, and on mo- 
tion duly seconded and carried was referred to a 
committee, composed of Noah Davis, William 
Fahnestock and Richard Townley Haines.” 

On December 20, 1892, “A special meeting of the 
board of trustees of the New York Phonograph 
Company, was held to consider the advisability of 
selling phonosraphs and to take action for the 
protection of the exclusive rights granted by the 
North American Phonograph Company. <A. com- 
mittee composed of Noah Davis, William Fahnes- 
tock and Richard Townley Haines was appointed 
to confer with the North American Phonograph 
Company and ascertain what special arrangements 
could be made with the North American Phono- 


graph Company in the event of the sale of phono- 


sraphs by this company, the resnIt to be reported 
at the next meeting of this board.” 





Ky 


~~. 


Under date of February 17. 1893. “The special NX 


committee appointed to confer with the North 
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American Phonograph Company to ascertain what 
special arrangemenis could be made with the 
North American Phonograph Company in the event 
of the sale of phonographs by the company, re- 
ported having had several conferences’ with the 
vice-president of the North American Phonograph 
Company, but that no special rates could be had 
in favor of this company other than those eranted 
to all companies, which report was accepted.” 
—Q162. Referring to the eleventh paragraph of 
the contracts of February 6th, 1889, and of Oc- 
tober 12th, 1888, between the New York Phono- 
graph Company and Metropolitan Phonograph 
Company with the North American Phonograph 
Company, wherein it is stated in each contract, “If, 
on the Ist day of January, 1890, or at any time 
thereafter, the results of exclusively leasing in- 
struments shall be unsatisfactory to the party of 
the first part, it may require the party of the sec- 
ond part to give the publie the option of either leas- 
ing or purchasing the said instruments,” did the 
North American Phonograph Company exercise 
that option? . 

A. They did, and at a meeting of the New York 
Company held February 17th, 1893, “It was moved, 
seconded and carried that this company hereafter 
offer the public the option of either purchasing or 
leasing phonographs, and in case of sales, this 
company to purchase machines from North Amer- 
ican Phonograph Company for the present under 
protest as to the price as at present established 
by them, thereby reserving the right of future ar- 
bitration as to cost to this company as provided in 
the contract existing hetween the North American 


Phonograph Company and the New York Phono- ° 


graph Company.” 
Q163. Did the Metropolitan Phonograph Com- 
pany and the New York Phonograph Company is- 
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sue preliminary prospectuses upon their organiza- 
tion? 

A. The Metropolitan did. I don’t remember 
whether the New York did or not. My impres- 
sion is that the New York Company used. the 
Metropolitan prospectuses, simply changing the 
description of the territory, the State of New 
York exclusive of the counties of New York, 
Kines, Queens, Suffolk, Richmond and West- 
chester. 

Q164. Who originated the prospectus referred 
to? 

A. I can’t say of my own knowledge. 

Q165. Was it furnished by any corporation? 

A. I was under the impression at the time that 
it was furnished by the North American Phono- 
graph Company. 

Q166. There was quite a number of local phono- 
eraph companies throughout the United ‘States, 
were there not? 

A. Several at that time. T think the New York 
was the tenth or twelfth organized. 

Q167. And these local phonograph companies 
all derived their rights from the North American 
Phonograph Company, did they not? 

A. As far as I had any knowledge on the sub- 
ject they did. 

Q168. The prospectuses issued by the several lo- 
cal phonograph conipanies were the same with the 
exception of the name of the company and the 
territory and such special details, were they not? 


Mr. Haves: I object. The witness is stat- 
' ing the centents of a written paper without 
producing the original. 


A. Thev were. 
Q169. Have vou a copy of the preliminary pres- 
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pectus issued by the Metropolitan Phonograph 
Company? 

A. I think I have several copies among my own 
personal papers. 

Q170. Is this a copy which I show you? (Show- 
ing witness paper. ) | 

A. Yes, it is; that is a copy. 


Mr. Hicks: Complainant offers the copy 
referred to in evidence. 

Mr. Hayes: Objected to. The original 
is the best evidence, and should be offered 
in evidence, as it appears by the testimony 
of the witness that he has some of the 
originals. Counsel for defendant states 
that if counsel for complainant will produce 
one of the original prospectuses at a future 
hearing, he will admit it in evidence, the 
same as if this witness produced it. 

The copy referred to is marked “Com- 
plainant’s Exhibit 55, April 16th, 1903, J. 
A. 'S.,. Ex'r” 

Mr. Hayes: This is received in evidence 
for the present, subject to the condition 
that, at the next hearing, one of the original 
printed copies shall be produced and marked 
in place of this copy. - 


Q171. (Handing witness paper.) I show you 
“Complainant’s Exhibit 9” and ask you whether it 
bears the seal of the North American Phonograph 
Company? 

A. It does. 

Q172. You know the seal of the North Ameri- 
can Phonograph Company, do vou not? 
A. I do. 

Q1738. Are you familiar with all the signatures 
subscribed to “Complainant’s Exlilit 6?” 

A. Every one of them. 
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Q174. Are they in the handwriting of the per- 
sons whose names are subscribed? 

A. They appear to be. 

Q175. (Handing witness paper.) I show you 
“Complainant’s Exhibit 7” and ask you whether 
it bears the seal of the North American Phono- 
eraph Company? 

A. It does. 

Q176. Is that the signature of George H. Fitz- 
wilson, secretary of the company? 

A. It is. 

Q177. That is the signature of Mr. Lippincott, 
as president of the North American Phonograph 
Company, and individually, is it not? (Showing 
paper.) 

A. It is. 

Q187. (Handing witness paper.) I show you 
“Complainant’s Exhibit 8” and ask you whether 
you know the signatures of the persons whose 
names are subscribed thereto? te! 

A. I do. I recognize them all. 

Q188. Are the signatures subscribed to “Com: 
plainant’s Exhibit 8” in the handwriting of the 
persons whose names are thereto subscriked? 

A. They appear to be. 

Q189. Does “Complainant’s Exhibit 8” bear the 
seal of the North American Phonograph Com- 
pany? 

A. It does. 


Q190. (Handing witness paper. ) I show you 


. “Complainant’s Exhibit 17” and ask you whether 


you had knowledge of the organization of the 
North American Phonograph Company. 

A. No. That was prior to the formation of the 
New York Phonograph Company. 

Q191. Did vou know of advertisements of shares 
of stock of the North American Phonograph Com- 
pany being made, similar to “Complainant’s Ex- 
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hibit 17,” in the early history of the North Ameri- 
can Phonograph Company? 

A. I remember seeing copies of advertisements 
something like that. 

Q192. In the newspapers? 

A. In the newspapers, 

Q193. After you had made your agreement of 
February 6th, 1889, with the North American 
Phonograph Company, and after the New York 
Phonograph Company had been organized, did that 
company purchase phonograph-graphophones and 
supplies from the North American Phonograph 
Company? 

A. They purchased supplies and took  phono- 
graphs under the rental plan. 

Q194. Will you state as fully as you can what 
was the course of business carried on between the 
North American Phonograph Company and the 
New York Phonograph Company up to the time of 
the consolidation with the Metropolitan Phono- 
eraph Company? 

A. What was the course of business? 

Q195. Yes. 

A. Well, it was the ordering of phonographs 
for the purpose of leasing to customers of the New 
York Phonograph Company, and the purchasing 
of phonograph supplies from the North American 
Phonograph Company for the purpose of selling 
the customers of New York Phonograph Company 
—daily intercourse—the business was between the 
two companies. . 

Q196. In what territory did the New York Phon- 
ograph Company carry on its business dealings of 
selling and renting? 

A. In the State of New York outside of the six 
counties of New York, Kings, Queens, Suffolk, 
Richmond and Westchester. 
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Q197. And in those six counties did any other 
phonograph company do business? 

A. The Metropolitan Phonograph Company had 
the exclusive privilege or right in those counties. 

Q198. And did the Metropolitan Phonograph 
Company secure its supplies from the North 
American Phonograph Company? 

A. They did. We had offices in the same build- 
ing and I was familiar with some of the details 
of their business. 

Q199. Upon the consolidation of the New York 
Phonograph Company and the Metropolitan Phon- 
ograph Company, what then was the course of busi- 
ness with the North American Company? 

A. The same course was pursued, except that it 
included the entire State of New York. 

Q200. ‘Did the New York Phonograph Company 
continue its business? 

A. It did, after the time of entering into the 
agreement with the North American Phonograph 
Company to act as its agent in the territory under 
that agreement of July Ist, 1893. ° 

Q201. From the time of the organization of the 
New York Phonograph Company and the Metro- 
politan Phonograph Company, down to July Ist, 
1893, did the North American Phonograph Com- 
pany respect the exclusive rights of the two local 
companies, the Metropolitan and the New York? 

A. Absolutely. 

Q202. Do you know of any sales made by the 


North American Phonograph Company prior to 


July 1, 1893, within the State of New York, to com- 
panies other than the Metropolitan, the New York 
and the consolidated New York Phonograph Com- 
pany? 

A. I do not. 

Q203. Did Thomas A, Edison or the Edison 
Phonograph: Works or the Edison Phonograph 
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Company, prior to July 1, 1893, and subsequent. to 
October 12, 1888, and February 6, 1889, sell phono- 
graphs or supplies therefor within the State of 
New York? 

A. That I can’t state of my own knowledge. 
My impression is that they sold phonograph sup- 
plies to people in the State of New Jersey who 
used them afterwards in the State of New York. 

2204. That was done by whom? 

A. That I can’t say. I don’t know. 

Q205. Did New York Phonograph Company 
make any request to the North American Phono- 
graph Company to be protected against that prac- 
tice? 

A. It did. 

Q206. What, if anything was done by the North 
American Phonograph Company in response to the 
complaint of the New York Phonograph Company? 

A. I don’t remember. 

Q207. Did New York Phonograph Company and 
its predecessors supply the demand for phono- 


graph-graphophones and supplies during the times 


that they were doing business prior to July 1, 1893? 

A. They did. 

Q208. You have testified that the receiver Hardin 
of the North American Phonograph Company paid 
to New York Phonograph Company the sum of 
$1,600 by virtue of the proceedings had in the 
Court of Chancery of New Jersey. Was any sum 
of money due to the North American Phonograph 
Company from New York Phonograph Company 
or its predecessors and unpaid? 

A. I believe there was an unadjusted account. 
How much I don’t know. What I mean by an un- 
adjusted account is an account due for rentals to 
the North American Phonograph Company and an 
account due for supplies te the North American 
Phonograph Company. 2 
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Q209. When was that? 

A. I don’t know whether that was settled or not. 
My impression is that it was a very small item, if 
it existed at all. 

Q210. I refer you to paragraph 5 of “Complain- 
ant’s Exhibit 22” and ask you to read it for the 
purpose of refreshing your recollection in regard 
to the course of business established between the 
North American Phonograph Company and New 
York Phonograph Company? 

A. Yes. JI remember that now. The North 
American Company was to take over the stock of 
supplies and appliances appertaining to the phon- 
ograph and in. the possession of the New York 
Phonograph Company at the time of making this 
agreement. Yes, [ remember that. 

Q211. According to the paragraph 5 of “Com- 
plainant’s Exhibit 22,” no money would have be- 
come due to New York Phonograph Company until 
all claims of the North American Phonograph 
Company had been satisfied; is that not correct? 

' A. Yes. 

Q212. Having refreshed your recollection by ref- 
erence to “Complainant’s Exhibit 22,” can you 
vow state whether in view of the fact that $1,600 
was paid to the company by the receiver anything 
was due from New York Phonograph Company to 
North American Phonograph Company? 

A. No. There was nothing due the North Amer- 


ican Phonograph Company, as far as I can re 


member. 
Q213. Did North American Phonograph Com- 


pany make any claim upon New York Phonograph 
Company or its predecessors to the effect that the 


. contracts of October 12, 1888, and February 6, 


1889, and the other contracts existing between said 
cempanics lad not been carried out? 

A. No, not to the best of my knowledge and be- 
lief. | 
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Q214. The New York Phonograph Company and 
the Metropolitan Phonograph Company paid to 
the North American Phonograph Company the 
considerations mentioned in the contracts of Oc 
tober 12, 1888, and February 6, 1889, did they? 

A. I know of my own knowledge that the New 
York did, and as to the Metropolitan I was so in- 
formed. 

@215. The New York Phonograph Company and 
its predecessors offered to the public the grapho- 
phone and phonograph impartially, did they? 

A. They did. 

Q216. And when required so to do by the North 
American Phonograph Company they gave to the 
public the option of buying or leasing the instru- 
ments? 

A. They did. As far as my knowledge goes the 
Metropolitan did, and I know that the New York 
company did. 

Q217. The predecessors of New York Phono- 
graph Company had offices in the same building, 
vou have stated? 

A. The predecessors of New York Phonograph 
Company had offices in the same building, 257 
Fifth avenue. 

Q218. The business between New Yerk Phono- 
graph Company and its two predecessors, the New 
York Phonograph Company and the Metropolitan 


‘Phonograph Company, with the North American 


Phonograph Company, was carried on in accord- 
ance with the contracts of October 12, 1888, and 
February 6, 1889, was it? 

A. It was. 

Q219. And were those contracts fully complied 
with, as far as you know, by the New York Phon- 
ograph Company and its two predecessors? 

A. They were. 
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922 Mr. Hayes: Objected to as too general, 
and calling for a conclusion of law on the 
part of the witness. 

Counsel for defendant suggests to the wit- 
ness that it will save time if in answer to 
each question he distinguishes between those 
facts which he knew of his own knowledge 
and those which he knew only by informa- 
tion derived from others. 


Q220. Referring to paragraph 5 of each of said 
two agreements, did New York Phonograph Com- 
pany pay to the North American Phonograph Com- 
pany a rental for the phonograph-graphophones 

923 © delivered to it? 

A. It did. 

Q221. Did the New York Phonograph Company 
sublet phonograph-graphophones as provided in 
paragraph 6? 

A. It did. | 

222. And at the rate of $40 per annum? 

A. Yes. : 

Q223. Referring to paragraph 7, did New Yor: 
Phonograph Company keep all the instruments 
leased to it in good working condition? ‘ 

A. Yes. 

224. And did it keep in its employ a sufficient 

924 number of persons to enable them to remedy any 
slight defect in the working thereof? 

A. Yes. 

225. Did the New York Phonograph Company 
give information and notice to North American 
Phonograph Company whenever New York Phon- 
ograph Company knew that anyone in its territory 
was using an instrument or any appliance? 

A. Yes. 

Q226. In infringement of the patents or rights 
of the North American Phonograph Company? 

A. Yes. 


Raymond R. Wile ; 
Research Library | 
5 


© 








John P. Haines. 309 


227. Did so on several occasions, did it not? 

A. Yes. 

(228. Referring to Paragraph 11, you have 
stated that the North American Phonograph Com- 
pany exercised the option therein reserved to it, 
did it not? : 

A. It did. 

Q229. The New York Phonograph Company sold 
the phonograph-graphophones and supplies as they 
were received from the North American Company 
without change, did they not? 

A. They did. I don’t remember that we ever 
sold any phonograph-eraphopbones, however, as 
they were. 

Q230. No new patented invention of Edison was 
used or sold with the phonograph-graphophones, 
was there? 

A. No. 

Q231. And no new patented invention owned 
vr controlled by the Volta Graphophone Company 
was sold or used upon the phonograph? 

A. No. © 

Q232. Referring to Paragraph 14 of said agree- 
ment, did the North American Phonograph Com- 
pany ever make a claim to take possession of the 
premises of the New York Phonograph Company or 
of its predecessors, by reason of any violations of 
the contract therein set forth? 

A. Never. 

Q233. The Metropolitan Phonograph Company 
increased its capital stock, did it not, from one mil- 


_lion to one million two hundred and fifty thou- 


sand, as set forth in the extersion agreement? 


A. Tt did. 


Mr. Hayes: Objected to, as the papers 
themselves are the best evidence. 


Q234. Did New York Phonograph Company 
comply with paragraph 19 in the said agreements 
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and keep its books and accounts, salesbook, rec- 
ords of rentals and other office records in such 
form, and make such reports as were prescribed 
and directed by the party of the first part? 

A. They did, and made_ such reports as pre- 
scribed and directed by the parties of the first part. 

Adjourned until Saturday, April 18th, 1903, at 
12 M. 


Last Exhibit 595. 


New York, April 18, 1903. 
Met pursuant to adjournment. 
Present—Counsel as before. 
JOHN P. HAINES, resumed: 
Cross-examination by Mr. Hayes: 


X1Q235. In your answer to questions 110, 116, 
118, 120, 1382, 183, 156, 158, 160, 161 and 162, you 
read, did you not, verbatim extracts from the min- 
ute book of the New York Phonograph Company, 
the complainant? 

A. I did, in part. 

XO236. Please indicate which parts of those 
answers are not extracts from the minute book 
of the New York Phonograph Company? 

A. 133 is part verbatim and part a statement; 
110, 116, 118, 120 and 182 appear to be quotata- 
tions from the minute book; I can’t say that they 
are unless I compare them. 

XQ237. What part of 133 is not verbatim? 

A. I refer to the appointment of a committee 
consisting of the president, Mr. Wm. Fahnestock 
and Mr. R. T. Haines, to call upon Mr. T. A. Edi- 


son. 
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XQ238. Please read from the minute book the 
exact extract? 

A. That is on February 10, 1896. “A committee 
consisting of the president, Mr. Fahnestock, and 
Mr. R. T. Haines, was appointed by the chair to 
call upon Mr. Thomas A. Edison at his early con- 
venience and report at the next meeting.” That 
appears to be the same as in the minute book. 

XQ239. What I wish from you, Mr. Haines, is 
to~know whether, in answering these questions, 
you were reading from the minutes into the rec- 
ord? I ask this because, on the record, some of 
the answers do not appear in quotation marks. 

A. I believe that I was. I think, however, that 
I answered some of the questions from memory 
and not entirely from the minute book. 

XQ240. Please indicate now what portions of 
the answers to these questions were from memory 
and not from the minute book? 

A. I should have to compare with the minute 
book straight through. (After comparing.) They 
were all from the minute book. 


Counsel for defendant now requests coun- 
sel for complainant to offer so much of the 
minute book as has been read by the witness 
in evidence on the part of complainant. 

Counsel for complainant consents that said 
parts of the minute book be considered as in 
evidence, and that each part of the minute 
book quoted from be marked in evidence. 

"The parts quoted from are offered in evi- 
dence by complainant’s counsel and are 
marked as follows: 

The part quoted from in answer to Q110 is 
marked “Complainant’s Exhibit 56, April 
18, 1903, J. A. S., Ex’r.” 

The part quoted from in answer to QI15 
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is marked “Complainant’s Exhibit 57, April 
18, 1903, J. A. S., Ex’r.” 

The part quoted from in answer to Q118 
is marked “Complainant’s Exhibit 58, April 
18, 1903, J. A. 8., Ex’r,” 

The part quoted from in answer to Q120 
is marked “Complainant’s Exhibit 59, April 
18, 1903, J. A. §., Ex’r.” 

The part r etéirea to in the answer to Q132 
is marked “Complainant’s Exhibit 60, April 
18, 1903, J. A. S., Ex’r.” 

The parts referred to in the answer to 
Q133 are marked “Complainant’s Exhibits 
61, and 62, Apri] 18, 1903, J. A. §., Ex’r.” 

The part referred to under date of Jan- 
uary 31, 1898, in the answer to question 133, 


is marked “Complainant’s Exhibit 63, April 


18, 1903, J. A. 8., Ex’r.” 

The part referred to under date of June 
3, 1898, in the same answer, is marked “Com- 
plainant’s Exhibit 64, April 18, 1903, J. A. 
S., ExT.” 

The part referred to in the answer to Q156 
is marked “Complainant’s Exhibit 65, April 
18, 1903, J. A. S., Ex’r.” 

The part referred to in the answer to 
Q158 is marked “Complainant’s Exhibit 66, 
April 18, 1903, J. A. S., Ex’r.” 

The part referred to in the answer to 
Q160 is marked “Complainant’s a abs 67, 
April 18, 1903, J. A. S., Ex’r.” 

The part referred to in the answer to 
Q161 under date of November 9, 1892, is 
marked “Complainant’s Exhibit 68, April 18, 


1908, J. A. S., Ex’r.” 


The part referred to in the same answer, 


under date of December 20, 1892, is marked 
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4 “Complainant’s Exhibit 69, April 18, 1903, 937 

eo J. A. §S., Ex’r.” $ 
4 The a irt referred to in the same answer 

a under date of February 17, 1893, is marked 

g “Complainant’s Exhibit 70, April 18, 1903, 

4 s. A BS, Exp,” 

4 Y The part referred to in the answer to Q161 


under date of February 17, 1893, is marked 
“Complainant’s Exhibit 71, April 18, 1903, 
~~ "di A. Bs Ber? 


3 XQ241. I show you Exhibit 49, being a paper 


purporting to be an agreement between the North 
American Phonograph Company and _ yourself. 


4 When did you first see that paper? 938 
4 A. Prior to the 6th day of February, 1889. 

4 XQ242. How long prior? 

A. I think I remember seeing it on several oc- 

“4 casions prior; I can’t state definitely the exact 
BS time. 

a XQ243. Whereabouts? 

3 A. In the office of the North American Phono- 

a A eraph Company. ' 

; XQ244. You stated that that paper was given to 

you? , 

4 A. Yes. , 

a XQ245. When? : wr 

¥ A. I executed it on I believe the 6th day of Feb- 939 . 

3 , ruary, 1889, but I can’t state from memory now 

E when T first saw it. 

4 XQ246. Your memory as to when you signed it 

3 is based on the date of the paper, is it not? 

a A, It is, and my general recollection of the whole 

e transaction. . 
4 XQ247. But it might have been any time within 

a a week or two of that time? 

F A. No, I don’t think so, because I am very par- 

4 ticular to have all papers bear the date which I 

q e sien them. ; 
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Pea Whereabouts were ie when you signed 
i 

A. I think I was at the office of the North Amer- 
ican Phonograph Company. 

XQ249. And when did it come into your posses- 
sion? 

A. At that time. 

XQ250. Did you take it away with you? 

A. I believe I did. 

XQ251. Don’t you know whether you did or not? 

A. No. 

XQ252. And do you know whether it was deliy- 
ered into your possession on that day or not? 

A. It was. 

XQ253. But you don’t know whether you left it 
there or took it away? 

A. No, it came in my possession on that date 


though. 
XQ254. If you didn’t take it away, whom ad you 


leave it with? 

A. With my brother, Richard Townley Haines. 

XQ255. You don’t remember who handed you the 
paper, do you? | 

A. My impression is it was J. Adriance Bush. 

XQ256. You speak of a sum of money as the con- 
sideration set out in there as having been paid. 
What is that amount? 

A. “For and in consideration of the sum of $125,- 
000 to be paid to the party of the first part by the 
party of the second part,” on page 3. 

XQ257. Your answer just now was read from the 


* eontract, was it not? 


A. Yes, sir. 

XQ258. I ask you not to look at any papers now, 
but to answer this question from your memory. 
How much money was actually paid? 

A. $125,000. 

XQ259. And to whom was it paid? 
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A. It was paid to Jesse H. Lippincott, president 
of the North American Phonograph Company. 

XQ260. By whom? 

A. By me. 

XQ261. In what form? 

A. In cash. 

X.Q262. The full $125,000 in cash was paid to 
him? ; 

A. Yes. 

XQ263. On whose behalf, if anyone, other than 
yourself, was that payment made? 

A. On belialf of the New York Phonograph Com- 
pany. 

XQ264. Whose money was it? 

A. I suppose it was the money that the New 
York Phonograph Company paid me to pay Mr. 
Lippincott. 

XQ265. You received the money, then, from the 
New York Phonograph Company and paid it over 
to Mr. Lippincott? 

A. No, I received it from the proceeds of the 
sale of stock which was put in my hands for that 
purpose. 

XQO266. The stock then of the New York Phono- 
eraph Company was sold and the proceeds of that 
sale placed in your hands, and that money you paid 
Mr. Lippincott? 

A. I sold that stock myself; the stock was placed 
in my hands. 

XQ267. How much stock? 

A. I think it was 3,000 shares of stock. 

XO268. What was the total capital of the New 
York Phonograph Company? 

A. $1,250,000. | 

XQ269. This money was paid at the time you 
received this contract, was it? 

A. At the time or shortly after. Shortly after, 


943 


944 


945 


Raymond R. Wile 
Research Library 


= 946 


947 


948 





316 John P. Haines. 


I think. Part of it was paid at the time and a part 
shortly after, 

XQ270. Do you remember how much was paid 
at the time? 

A. No, I do not. 

NQ271. And can you remember how soon after 
the balance was paid? 

A. I do not. 

XQ272. Was it one month or two months? 

A. I can’t tell that; I don’t remember. 

XQ273. You know that it wasn’t a year, don't 
you? 

A. I don’t believe it was a vear. 

XQ27T4. Well, about when do you think it was 
then? | 

A. I don’t remember; it was twelve or fourteen 
years ago. 

XQ275. Could it have been eleven months after? 

A. I don’t remember. 

XQ276. Do you think it could not have been over 
a year? 

A. That is only guessing; I don’t remember, so 
there is no use in my guessing at it. 

XQ277. Could it have been five years after? 

A. No. 

XQ278. Could it have been four years after? 

A. No. 

XQ279. Could it have been three vears after? 

A. No. 

XQ280. Could it have been two years after? 

A. I don’t think it was. 

XQ281. Could it have 
after? 

A. That I can’t say. 

XQ282. Then it was not more than two years 
after? 

A. It was not more than two vears after. 

XQ283. Do vou know where this paper has heen 


heen eighteen months 
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since it was given either to you or to your brother? 

A. It has been in the possession of the officers of 
the New York Phonograph Company. 

XQ284. I will speak of the original New York 
Phonograph Company as Phonograph Company 
No. 1 and of the complainant as Phonograph Com- 
pany No. 2, for clearness. In the hands of the of- 
ficers of which of those two companies? 

A. The first one, and then the other. 

XQ285. And when did it come into the possession 
of the officers of the second company? 

A. At the time of the consolidation. 

XQ286. I show you Complainant’s Exhibit 60, 
purporting to be an agreement between the 
North American Phonograph Company and_ the 
Metropolitan Phonograph Company. I presume 
you have no personal knowledge as to the delivery 
or the signing of that exhibit? 

A. I have not. 

XQ287. Or the payment of any money men- 
tioned in it? 

A. I have not. | 

XQ288. You testified that this paper was pro- 
duced from your custody. Can you recollect when 
it came into your custody? 

A. At the time of the consolidation. 

XQ289. That is the consolidation between 
New York Phonograph Company No. 1 and the 
Metropolitan ? 

A. Yes. 

XQ290. Has it been in your custody ever since, 
you or the other officers of the Metropolitan? 

A. As far as I know. 

XQ291. Are the papers of the New York Phono- 
graph Company No. 2 in the physical custody of 
yourself or some other officers of the company? 

A. At the present moment? 

XQ292. During the last two years? 
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A. I have not been an officer of the company 


the last two years. 


XQ293. Since you last became president of the 
company? 

A. My impression is they must have been float- 
ing around the country in New Jersey and other 
places and taken out of the possession of the offi- 
cers of the company. 

XQ294. How long has this present paper we 
are speaking of been in the possession of your- 
self? 

A. That I can’t state. Do you mean this Metro- 
politan? | 

XQ295. Yes. You produced it here. From 
whom did you get it? 

‘A. It was returned to us through the counsel 
of our company after wandering around the coun- 
try for examination. 

XQ296. Are you acquainted with its itinerary 
throughout the country, where it went to, person- 
ally? 

A. I am not; if I was there would be some 
trouble for somebody. 

XQ297. Then all you know about the custody of 
this paper is that your counsel handed it to you? 

A. I haven’t seen that paper for some time until 
the counsel of the company handed it to me a few 
days ago, but I recognize it as one of the papers 
that came into our possession at the time of the 
consolidation. 

XQ298. You had possession of it at that time. 
Can you state when you last saw it before your 
counsel gave it to you a day or two ago? 

A. My impression is that I last saw it when I 
resigned the presidency of the company and turned 


the papers over to my _ successor, Charles A. 


Cheever. 
XQ299. About when was that? 
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A. About 1897 or 1898, somewhere along there. 
I think I declined a re-election in the meeting of 
February, 1898. 

XQ300. I show you Complainant’s Exhibit No. 
48, and ask you whether that was handed to you 
by the counsel for the company a day or two ago, 
or whether you had it in your possession before 
that time? 

A. I don’t remember having possession of that 
paper. 

XQ301. And it was handed to you by counsel 
for the company a day or two ago, prior to this 
examination? 

A. It may have been with other papers of the 
Metropolitan Phonograph Company that came in- 
to possession of the New York Phonograph Com- 
pany at the time of the consolidation. 

4Q302. But it was handed to you at the same 
time as Exhibit 50 by your counsel preparatory 
to your giving testimony? 

A. No, I don’t remember that paper. JI have 
been informed since the year 1889 that such an 
agreement was in existence. 

XQ303. You didn’t produce this paper, then, at 
this hearing? 

A. Do you refer to me as the president of the 
company producing it, or to me personally? . 

XQ304. You personally as a witness. 

A. It was produced by the counsel of the com- 
pany. 

XQ305. I show you Complainant’s Exhibit 47. 
“hen did you get possession of that paper? 

A. Prior to the 13th day of June, 1889. 

XQ306. From whom? 

A. From Jesse II. Lippincott, the president of 
the North American Phonograph Company. 

XQ307, Do you remember the  cireumyances, 
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where you were and who was present when you 
got it? 

A. Mr. Lippincott, Mr. Fitzwilson and 
my brother, Richard Townley: Haines 

XQ3808. Do you judge that from the signatures 
of the paper or from your memory? 

A. No, I remember that we were in consultation 
at the time. 

X.Q309. Whereabouts? 

A. In the office of the North American Phono- 
graph Company. 

XQ310. This paper came into your possession 
then? 

A. Yes, 

XQ311. You don’t know how long prior to the 
date you gave? 

A. No. 

XQ312. Well, soon before that? 

A. I think it was shortly before that, in time to 
give me an opportunity to examine it before I ex- 
ecuted it. 

XQ313. And after getting possession of it on or 
before June 13th what became of it? 

A. My impression is that I delivered it to my 
brother, Richard Townley Haines, the treasurer 
of the company. 

XQ314. Do you know how long it remained in 
his custody? : 

A. I do not. 

XQ315. Do you know where it went from his cus- 
tody? 

A. It went to the trust company. 

XQ316. When was that? 

A. The day that the stock was deposited with 
the trust company. 

XQ317. What stock? 

A. The stock of the New York Phonograph Com- 


pany, which was put in escrow. 





Raymond R. Wile 
Research Library 





©) 





John P. IT]aines. 321 


XQ318. Tow much stock? 

A. $250,000 of the stock of the New York Phon- 
ograph Company. 

XQ3S19. That is 2,500 shares? 

A. 2,500 shares. 

X.Q320. Who deposited that stock in the trust 
company? , 

A. I don’t remember who took the stock to the 
trust company. 

XQO3821. Do vou know in whose name the certifi- 
cates stood at the time of the delivery? 

A. I don’t remember. _ 

XQ322. About when was that contract delivered 
to the trust company? 

A. On or shortly after the 13th of June, 1889. 

XQ323, You say “in escrow’; what do you mean 
by that? | 

A. I mean that this stock was placed with the 
Central Trust Company to be delivered to the 
North American Phonograph Company in 1895 in 
extension of the rights of the New York Phono- 
graph Company from the North American Phon- 
ograph Company. 

XQ324. When did vou next see that paper? 

A. I think it was a few weeks ago. 

XQ325. Where? 

A. It was at the office of the New York Phono- 
eraph Company or the office of the treasurer of 
the New York Phonograph Company. 

XQ326. And who was there at that time? 

A. I think it was at a meeting of the board of 
directors of the company. . 

XQ327. Who were present, if you recollect? 

A. T think Mr. Fahnestock, Mr. Andem, and [ 
think there was another director and myself. I 
think there were five present. 

XQ328. That was the first time you saw this 
naner after its delivery to the trust company by 
vour brother? 
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A. Yes. , 


4Q329. Who had physical custody of it at that 
time? . 

A. I don’t know. 

4.Q330. Don't you know who showed it to you? 

A. No. 

XQ331. It was simply there? 

A. It was there with other papers. 

XQ332. And was your attention called to it? 

A. I don’t think it was particularly. 

XQ333. How did you happen to notice it? 

A. I was running through the papers and no- 
ticed it. 

AXAQ334. Were you aware that, at that time, it 
had been received by the New York Phonograph 
Company from the trust company before you saw 
Be as 

A. Yes, I was told so. 

XQ335. By whom? f 

A. By the treasurer of the company. 

XQ336. Who is that? | 

A. Mr. Wm. Fahnestock. 

XQ337. Do vou know when it was delivered to 
the New York Phonograph Company, No. 2, by the 
trust company as you have testified? 

A. I do not. 

XO338. Was any statement made to you as to 
when? . 

A. That T don’t remember. 

XQ339. If any statement had been made to you 
as to when it was delivered, would you remember 
it? ) 

A. Not necessarily. 

XQ340. Do you know anvthing about fhe cir- 
cumstances attending its being delivered hy the 
trust company to the New York Phonograph Coim- 
pany? . 

A. I donot. ~ 
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XQ841. Do you knew what person actually re- 
ceived it from the trust company? 

A. I do not. 

XQ342. Are you familiar with the minute book 
and the actions of the company prior to your be- 
coming president this last winter? 

A. I am. 

XQ343. What action, if any, was taken by the 
company locking toward the receipt of this paper 
from the trust company? 

A. I believe there was some action taken and 
some demand made upon the trust company for 
the delivery of this extension agreement to the 
New York Phonograph Company. 

XQ344. Do vou knew by whom that demand was 
made? 

A. I do not. 

XQ345. WaS it made by officers of the company? 

A. I have forgotten whether IT made it~ or 
whether it was made by the treasurer of the com- 
pany. J] think it was made by a resolution of the 
board of managers. 


XQ346. Will you please turn to the minute book 


and find that resolution? 

A. (After referring.) It is as I supposed, a de- 
mand was made upon the Central Trust Company 
by the officers of the New York Phonograph Com- 
pany No, 2. 

XQ347. Under what date is this entry in the 
minutes? 

A. June 12th, 1902. 


XQ348. Now please read from the minutes ~ 


everything in reference to it. 

A. (Reading.) “The president submitted a letter 
addressed to the Central Trust Company ealling 
upon them for the extended license granted by this 
company and held by them as trustees. After dis- 
cussion and consideration, it was, on motion, 
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agreed that it should be signed by the president 
and secretary and presented to the trust company 
and a copy of the same spread on the minutes. 
The letter referred to is as follows: 


‘New York Phonograph Company 
Office, 140 Nassau Street. 
New York, June 4th, 1902. 


Central Trust Company of New York, 
54 Wall Street, New York. 


Gentlemen : 


Our records show, that on or about the 10th of 
May, 1889, there was assigned to your company 
as trustee by the New York Phonograph Company 
2,500 shares of the capital stock of this company, 
and at the same time there was deposited with 
you as trustee of the North American Phonograph 
Company an extended license to this company, 
which stock and extended license were to be sur- 
rended to the respective parties thereto at the 
date named in the agreement filed with the other 
papers in the case. On the 26th of June, 1890, 
there was also assigned to your company as trus- 
tee on exactly similar conditions, 2,500 shares of 
the stock of the Metropolitan Phonograph Com- 
pany, whose franchise and assets were subsequent- 
ly purchased by this company. These trusts ex- 
pired some time ago according to the terms of the 
agreement, and we understand that the extended 
licenses are held by you subject to our demand. 
Will vou therefore please deliver the same to the 
president or secretary of the company and oblige 

Yours truly, 
John P. Haines, President. 
James T.. Andem, Secretary.” 
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4 XQ349. What page is that on? 973 . 
A A. 226. 
aq XQ350. Did you sign a letter identical with the 
2 letter set out on the minutes? 
By A. I did. 
a XQ351. Did you deliver that letter in person? 
3 Mee A. I did not. 
4 a XQ352. Who delivered it, if: vou know? 
4 | A. I believe I signed it at the office of the 
4 treasurer of the company and _ left it 
| with him. I don’t know who delivered _ it. 
4 XQ358. It speaks there of a discussion having 
a taken place in regard to the resolution, does it not? 
§ A. It says that the letter was submitted after 974 
4 discussion and consideration, and it was on motion 
a agreed that it should be signed by the president 
a and secretary. The discussion, as I remember, at 
a the meeting, was as to which officer should sign 
E the letter. 
4 XQ354. Is there any further reference in the’ 
a | minutes as to the receipt of this paper from the 
q Central Trust Company? 
: _—— A. I do not see any. I do not remember that any 
¢ record was made in the minutes of the receipt of 
the extension agreement from the Central Trust 
Company. | 
s XQ355. This paper was received by the New York 975 ‘ 
a Phonograph Company No. 2, from the trust com- 
4 pany after the delivery and in pursuance of that 
4 letter which you have read? 
4 A. After the demand of June 4th, 1902. : 
q XQ3856. Is there any reference in the 
q earlier part of those minutes to any 
4 demand made upon the trust com- 
4 pany or any notice given to the trust company not 
4 to deliver to the North American Phonograph Com- 
4. pany or to John R. Hardin, receiver of the North 
4 American Phonograph Company, or to Jesse H. 
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Lippincott personally or as trustee, oe to the suc- 
cessors or assigns of any of these parties, the stock- 
of the New York Phonograph Company No. 1 which 
you say was deposited with the trust company? 
A. My impression is that there was such no- 


tice. 


X.Q357. Please find that and read it? 

A. I don’t see anything here, although I am under 
the impression that such a notice was sent. 

XQ358. Please state your recollection as to what 
this notice was which you referred to? 

A. I remember at one of the meetings there was 
some discussion in regard to notifying the Central 
Trust Company, but as to the action taken by the 
board I have forgotten what it was, if any. 

XQ359. Do you remember whether or not any 
notice was given the trust company? 

A. That I don’t remember. I was under the 
impression that there was notice. 

XQ360. Did you look at the beginning of Au- 
eust, 1894? 

A. (After referring to minutes.) I don’t see it in 
the August, 1894 meeting. 

XQ361. Who were the directors during the year 
1894 of the company? Please refer to the min- 
utes to tell that. om 

A. John P. Haines, Richard Townley Haines, 
Wm. Fahnestock, Noah Davis, W. Seward Web), 
Charles A. Cheever, and J. Herbert Johnson. 

X0Q362. Is Mr. Johnston still living? | 

A. Yes, but I believe he is quite an invalid. 

XO363. And Mr. Webb is still living? 

A. He is still living. 

XO364. Who were the officers of the company 
during that vear? 

A. Jehn P. Maines, president, Wm. Fahnestock, 
vice-president, and Richard Townley Haines, sec- 
retary and treasurer. 





Raymond R. Wile 
Research Library 


es 





nder 


vhoet 
— 


Wis 
itral 
the 


ate 

the 
~ 
ill 


year 
nin- 
Tike, 
chhy 


‘ 


Jolin P. Haines. 297 

XQ865. I show you the paper marked (€ ipenaiieda 979 
ant’s HW xhibit 51, which seems to be similar in char- 
acter to. the last exhibit about which you have tes- 
tified, except that the Metropolitan Phonograph 
Company appears to be a party to it. Is that the 
paper that was included in the demand last. tes- 
tified to by you, Complainant’s Exhibit 47? 

A. Yes. 

-XQ366. And the New York Phonograph Com- 
pany got possession of that in accordance with this 
demand of June 4th? 

A. They did. 

XQ567. And after that demand was made? 

A. Yes. 989 

XQ368. These four papers are kept now in the 
custody of what officer, when they are not in the 
hands of counsel? 

A. In the custody of Mr. Fahnestock, treasurer of 
the company. 

XQ369. (Handing witness paper.) I show you 
“Complainant’s Exhibit No. 52, which purports to 
be a certified copy of some paper on file in the Sec- 
retary of State’s office. You testified as to the 
contents of that on your direct-examination, hav- 
ing the paper hefore you. I presume that 
vou could not testify 2s to the contents of it with- 
out having the paper before you, could you? 

A. Except in a general way, that I remember 9931 
the circumstances connected with the consolida- 
tion of the two companies, as president. 

XQ370. Will you please, without reference to 
the contract, just state the circumstances which 
you remember? 

A. It was deemed expediert to consolidate the 
two companies, in order that the business might 
he carried on by the then officers of the New York 
Phonoeraph Company, having a well equipped of- 
fice and the necessary employees to carry on the 
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business more efficiently than could have been done 
by the Metropolitan Phonograph Company, and to 
overcome the inconvenience which was caused by 
the geographical division of the State of New York, 
the Metropolitan Phonograph Company having the 
-xclusive rights in but six of the counties of the 
State and the New York Phonograph Company 
having the exclusive rights in the other fifty-four 
counties of the State. Confusion was constantly 
arising between the Metropolitan and the New 
York Company leasing phonographs and selling 
supplies in towns on the border line between the 
territory of the Metropolitan and the territory of 
the New York, such as the towns between West- 
Counties, so as a business 
proposition it was considered desirable to consoli- 
date the two, which was done. 

XQ371. What I wanted you to state was what 
you remember as to what was done to effect this 
consolidation—what forms were gone through? 

A. At several meetings of both companies, the 
boards of managers, committees were appointed, 
conference committees and agreements entered into 
and prepared by counsel and the necessary papers 
drawn and executed, and the necessary consents of 
the stockholders of each company were secured at 
properly called meetings of the stockholders, and 
the officers of both companies were duly author- 
ized to execute the necessary papers. Does that 
cover the point? 

XQ372. Yes. This states in effect so many of 
the details as you can remember after this lapse 
of so many years? 

A. Oh, I remember many more, but do not wish 
to take the time reciting them all. 

XQ373. What I want to get at is what you re- 
member as to the actual contents of these various 
agreements,. the actual signatures to them, the 
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exact language of the resolutions passed by the 
stockholders at various meetings, and other things 
of that kind. You cannot, of course, state these 
from memory, can you? 

A. I drew several of the resolutions myself per: 
sonally, but I cannot repeat them verbatim now. 

XQ3T4. Then, what you remember about it, 1s 
that acting under the advice of counsel you. signed 
such papers, and took part in such meetings as 
seemed necessary for consolidation? 

A. T acted on my own judgment in many of 
then 

XQ375. The papers were drawn by you or by 
counsel ? | 

A. By counsel, the consolidation papers were 
drawn by counsel. 

XQ376. And you cannot, of course, repeat from 
-aemory the contents of those consolidation pa- 
pers? 2 

A. I cannot. 

XQ377. Can you recollect now who signed all the 
different papers, or do you assume from the fact 
that they were signed that they were signed by 
the proper officers? 
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A. No. I remember the officers of the companies 


at the time signed the papers. 

XQ378. You remember that the officers of the 
companies at the time signed the papers? 

A. Yes. ‘ 

XQ379. Do you recall that as an actual fact, or 
do you simply assume that? 

A. My recollection is that I saw several of them 
sien them. 

XQ380. But you cannot tell who you saw sign 
and who you didn’t see sign? 

A. I think that I remember seeing Charles A. 
Cheever sign one of them at his desk. 

XQ881. And that is about the only vivid rec- 
nllection you have? 
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A. I remember seeing my brother Richard Town- 
ley sign, because I know I signed myself. I think 
I saw Mr. Taylor sign. 

XQ382. Have you stated now all the details in 
connection with the actual consolidation which you 
recall of your own memory? 

A. No. There is much more that I recall that 
I did not— 

XQ383. I don’t want to ask you the reasons 
for the consolidation, or the business ends of it, 
I simply want to know your memory of the dif- 
ferent acts done by the different people in connec- 
tion with the consolidation and the contents of cer- 
tain papers which they signed. Can you give that 
any more exactly than you have already? 

A. No, I don’t know that I can. I think I have 


given it exactly. 


XQ384. Can you give it more fully? 

A. Yes. 

XQ385. Will you please do so. 

A. In regard to the execution of the papers, or 
in regard to the leading up to the— 

XQ386. No, simply the action taken, legal ac- 
tion taken by the two companies which effected, 
if at all, the consolidation? 

A. I only know by hearsay in regard to the ac- 
tion of the Metropolitan Phonograph Company, 
and later on by the examination of their papers, 
but in regard to the New York Phonograph Com- 
pany, of which I was president, I was present at 
the several meetings of the board of trustees when 
the matter was under consideration, and I re 
member distinctly the action taken by the board of 
trustees in regard to the consolidation and the 
authorization of the president and secretary to 
execute the papers relating to the consolidation, 
and I also remember the especial meeting of stock- 
holders held at- Poughkeepsie for the ratification 
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of the action of the board of managers or direc- 
tors of the New York Phonograph Company. I 
also remember executing the necessary papers on 
behalf of the New York Phonograph Company to 
complete the consolidation. 

XQ3S87. (Handing witness paper.) I show you 
“Complainant’s Exhibit No. 22” purporting to be 
an agreement between the New York Phonograph 
Company and the North American Phonograph 
Company. You stated that to the best of your 
knowledge and belief it is a correct copy of a cer- 
tain agreement? 

A. I did. 

XQ388. You also stated, in answer to Q&T, that 
you had looked through the minute book of the 
New York Phonograph Company, and had com- 
pared this paper with the entry in their books? 

A. I did. 

XQ389. It was identical with that entry, was 
it? 

A. It is. 

XQ390. You cannot state from your own mem- 
ory, can you as to whether the contract set out in 
the minutes is an exact copy of the original, which 
seems to be lost? 

A. Yes, I can say it is am exact copy of the 
original. 

XQ391. What makes you think it is an exact 
copy? ; 

A. As near as I can remember the terms, it is 
an exact copy of the original. 


Defendant’s counsel requests complain- 
ant’s counsel to offer in evidence as an ex- 
hibit for the complainant, that portion of 
the minute book of the complainant with 
which the witness compared “Complain- 
ant’s Exhibit 22.” 
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Mr. Hicks: In compliance with the re- 
quest of counsel for defendant, complain- 
ant’s counsel offers in evidence the copy of 
Complainant’s Exhibit 22 set forth in the 
minute book of complainant. 

The portion of the minute book referred 

=) 


to is marked “Complainant’s Exhibit 72, 
April 18, 1908, J. A. S., Ex’r.” 


XQ392. Yon stated in vour direct testimony. 
that a special meeting of the stockholders of the 
complainant was called to take action ou the ques- 
tion of its consolidation. What are the require- 
ments in the by-laws of the complainant for the 
calling of a special meeting of stockholders? 

A. On the call of the president. 


Mr. Hicks: Objected to on the ground it 
is immaterial, the requirements for  con- 
solidation being set forth in the statute. 


The Witness (Continuing.) <Article 2, Section 
&. Special meetings of the stockholders may he 
called at any time by the board of trustees In their 
diseretion. The seecretary shall call special meet- 
ings of stockholders whenever requested in writing 
so to do by the owners of at least one-third of 
the outstanding capital stock. | 

XQ393. What are the requirements in the con- 
stitution and by-laws as to what constitutes a 


quorum at a special stockholders’ meeting? Please 


read from the minute book. 

A. (Reading from minute book.) “Section 4. 
Special meetings of the stockholders shall be 
called only on notice served either personally upon 
every stockholder, or sent by mail to the address 
of said stockholders recorded upon the books of 
the company, which address it shall be the duty of 
the secretary to take when stock is issned, and to 
correct from time to time at the request of cach 
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stockholder for himself. Such notice must be 
served or mailed not less than five or more than 
thirty days before such meeting, except that by the 
written consent of all the stockholders such notice 
may be shortened or entirely waived. 

“Section 6. The presence of holders of at least 
three-fifths of the outstanding capital stock, either 
in person or by proxy shall be necessary to con- 
stitute a quorum of the stockholders at any meet- 
ings, except at the annual meeting. 

~XQ394. Have vou any personal knowledge as 
to how the Metropolitan Company carried on busi- 
ness from the time of its organization up to the 
time of the alleged consolidation? 

A. Have I any personal knowledge of the man- 
ner in which they conducted their business? 

XQ395. Yes. | 

A. I have none, except passing in and out of 
their office almost daily. 

XQ396. Well, did vou have any knowledge as to 
the volume of their business, and what efforts they 
made to increase the business, and how far they 
supplied the demands for phonographs in their 
territory? 

A. Yes. 

XQ397. If so, what? 

A. They were constantly complaining to me as 
president of the New York Phonograph Company, 
that they could not get the supplies and phono- 
graphs from the North American pursuant to their 
agreement existing between the North American 
and themselves at the time, and there was a com- 
plaint also that the New York made to the North 
American Phonograph Company, and their answer 
was that they could not get the supplies from the 
Edison Phonograph Works in accordance with 
their existing agreement with the Edison Phono- 
eraph Works. <a 
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Mr. Hayes: Counsel for defendant moyes 
to strike out so much of this answer as be- 
gins “and -their answer was” as not being 
responsive. 


XQ398. Your knowledge as to the business of 
the Metropolitan Phonograph Company and how 
it was carried on, comes from statements made to 
you by their officers, is that right? 

A. And my personal observations in the offices 
of the company. 

XQ399. Do you know whether at the time Ex- 
hibit 51 was deposited with the Trust Company, 
any stock of the Metropolitan Phonograph Com- 
pany was deposited at the same time with the Trust 
Company? The exhibit I refer to is the one that 
you headed “Agreement extending license.” 

A. No, except the statement of the president of 
the Metropolitan Phonograph Company that he 
made to me personally, that the stock was depos- 
ited. ; 

- XQ400. Do you know what the suit against the 
Columbia Phonograph Company and Edward D. 
Easton referred to in 0148, was about? 

A. I do. 

XQ401. Just state the facts in connection with 
that suit, and the objects of it in a general way? 

A. The counsel of Mr. Edison desired to bring 
suit or suits against the Graphonhone Company, 
and applied to the New York Phonograph Com- 
panv to renresent it in said suits without cost to the 
New York Phonograph Company, that the Grapho- 
Dhone Company at that time were operating in the 
exelnsive territory of the New York Phonograph 
Comnany, and Mr. Edison’s counsel asked the coun- 
sel of the New York Phonogranh Comnany, Judge 
Noah Davis, counsel for the New York Phonograph 
Company, to permit him to apnear and represent 
the New York Phonograph Company in the suit. 
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XQ402. Do you know what the suit was for? 

A. lor infringement of the patents, of the Edi- 
son phonograph patents, as I understood it. 

XQ403. You speak of Mr. Edison’s counsel. Who 
do you mean? 

A. I forget whether it is Mr. Eaton or Mr. Dyer, 

XQ404. You have noticed, I suppose, that Mr. 
Edison was not a party to that suit? 

A. I don’t know what occurred between counsel. 

K.Q405. And what makes you think that Mr. 
Eaton or Mr. Dyer was Mr. Edison’s counsel? 

A. Because I had some interviews with them per- 
sonally at that time. 

X(Q406. In regard to this suit? 

A. Of that 1 can’t say, whether it was in regard 
to this suit or not. 

AQ407. All you know, then, is that the counsel 
that brought this suit was also the counsel for Mr. 
Edison? 

A. I know that it was at Mr. Edison’s request. 

XQ408. How do you know that? 

A. If I am not mistaken, Mr. Edison referred to 
it at some interview I had with him at his labora- 
tory in New Jersey. 

XQ409. Do you know what became of the suit? 

A. I was informed it was compromised without 
the consent of the New York Phonograph Company 
or its counsel. 

XQ410. You have no personal knowledge as to 
that? 

A. No; I was not present at the time, and I do 
not know what took place between Mr. Edison’s 
counsel and the counsel of the Graphophone Com- 
pany. 

XQ411. By Mr. Edison’s counsel, you refer to 
either Mr. Dyer or Mr. Eaton, do you not? 

A. Well, IT am under the impression that they 
were counsel for Mr. Edison—ves, I think it was 
Mr. Dyer, if my recollection does not fail me. 
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XQ412. You read an extract from the minutes, 
authorizing Noah Dayis to bring suit against Wal- 
cutt, Miller & Company? 

A. Yes, that was about 1895. 

XQ418. Do you know whether such a suit was 
brought? | 

A. That I don’t remember, 

XQ414. Have you heard anything more about the 
matter after the resolution was passed? 

A. I remember that my brother, Richard Town- 
ley Haines, notified Walcutt, Miller & Co.—I think 
somewhere in January, 1895—warning them to dis- 
continue the sale of phonographs and phonograph 
supplies, and the phonograph-graphophones, and 
supplies for the same, in the territory covered by 
the New York Company. That, I think, was some 
time in January, about January 10th. 

XQ415. And so far as you know, no suit was 
begun against them? 

A. I don’t remember that any suit was begun. 

X.Q416. Now, then, this resolution instructs that 
suit be brought against Messrs. Walcutt, Miller & 
Co. and others. Who were the “others” referred 
to? 

A. Any others selling without the authority of 
the New York Phonograph Company in its terri- 
tory. 

XQ417. So far as you know, was any suit 
brought against any person or corporation who 
would be included under the name “others”? 

A. I am under the impression that the matter 
was put in the hands of counsel with instructions 
to proceed. What was done I don’t remember. 


XQ418. In answer to Q156, you read from the 


minutes an extract under the date of Tanuary 4th, 
1892, referring to the American Granhonhone 
Company establishing a branch office in New York, 
and giving resolutions that were passed. Was any- 
thing done under those resolutions? 
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A. The North American Phonograph Company 
was notified that the ter ritory was invaded and it 
was requested that they take the necessary steps 
to protect the New York Company. 

XQ419. And it speaks there of an agency of the 
American Graphophone Company in that territory. 
Was that agency the Columbia Phonograph Com- 
pany? | 

A. I don’t remember whether it was the Colum- 
bia-Phonograph Company or whether it was Mr. 
Clephane, of the American Graphophone Conipany. 
pany. 

XQ420. The Columbia Phonograph Company 
are the selling agents of the American Grapho- 
phone Company, are they not? 

A. I believe they are. 


XQ421. And they are conducting, and have . 


been conducting for many years the business of 
selling phonograph-graphophones in New York 
City? 

A. Yes, against the protest of the New York 
Phonograph Company to the North American 
Phonograph Company. 

XQ422. The counsel for the company, Noah 
Davis, had knowledge of this suit brought against 
the Columbia Phonograph Company and Mr. East- 
on by the National Phonograph Company and the 
Edison Phonograph Works, as you have stated? 

A. He was the counsel of record and his name 
appears on the papers. 

X¥Q423. And he represented the New York Phon: 
ograph Company in the case, did he not? 

A. Up to the time that he permitted the coun- 
sel for the other companies to appear for him. 

XQ424. Mr. Edward D. Easton, who was a party 
defendant to the suit I have just referred to, is 
and has been for a long time, the president of the 
American Graphophone Company? 
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A. Il am so informed. 

XQ425. And has been identified with that com- 
pany for a long time? 

A: I believe so. 


Redirect-examination by Mr. Hicks: 


RDQ426. Referring to “Complainant’s Exhibit 
52, being the consolidation agreement. (Handing 
witness paper.) Do you remember any negotia- 
tions had prior to or at the time of the consolida- 
tion with the North American Phonograph Com- 
pany? 

A. Certainly, I know that we obtained their con- 
sent before consolidating. 

RDQ427. State fully the particulars in regard to 
obtaining their consent? . 

A. The consent was applied for by both. the 
Metropolitan and the New York Phonograph Com- 
panies, to the North American Phonograph Com- 
pany, and it was granted by them under the sig- 
natures of the officers and attested by the seal. 


Mr. Hayes: I object to this answer now, 
and ask that it be stricken out, on the ground 
that it appears that the consent referred to 
is a written document, and the answer pur- 
ports to give the contents of a written docu- 
ment, when the loss or inability to produce 
the written document is not shown. 


RDQ428. Did you see the written consent of the 
North American Phonograph Company by its of- 
ficers, to which you have referred? 

A. I did. 

RNDO429. Was it signed by Jesse H.*Lippincott, 
president? 


A. It was. 
RDQ430. Do you find a correct copy of it set 


forth in. “Complainant’s Exhibit 52”? 
A. I do. ~ 
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Mr. Hayes: Objected to on the ground 
that the witness is asked to prove the con- 
tents of a written document, the inability to 
produce, or the loss of which, has not been 
shown. 


RDQ431. The original consent signed by Mr. Lip- 
pincott for the North American Phonograph Com- 
pany, to which you have referred was filed with 
the other papers of consolidation, was it not? 
A. It was. 

RDQ432. After the passage of the resolution au- 
thorizing the officers of the company to take steps 
against Messrs. Walcutt, Miller & Company and 
others, New York Phonograph Company became 
a party with National Phonograph Company and 
Edison Phonograph Works in the suits against the 
Columbia Phonograph Company and Mr. Easton, 
did it not? 

A. It did. 

RDQ4383. Recently the New York Phonograph 
Company has brought several suits against dealers 
in phonographs and supplies within the State of 
New York, has it not? : 

A. It has. 

RDQ434. It has brought suits against Jones and 
Davega and A. D. Matthews & Sons, has it not? 

A. It has. 

By Mr. Camp: 

RDQ435. Mr. Haines, can you testify of your 
own knowledge what, if anything, the North Amer- 
ican Phonograph Company was to pay complain- 
ant, New York Phonograph Company, upon the ex- 
ecution or as an inducement for the execution of 
“Complainant’s Exhibit 22, of December &, 1902?” 

A. Well, I remember it was ten per cent. 


Mr. Hicks: Counsel for complainant re- 
quests counsel for defendant to produce at 
the next hearing the president of the Nation- 
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1018 al Phonograph Company, W. E. Gilmore, 
who has been subpenaed to appear and who 
has refused to appear under the subpena. 

To this request defendant’s counsel makes 
no reply. 


Adjourned to Friday next, April 24th, 1903, at 
11 o’clock A. M. 


New York, April 24th, 1903, 11 A. M. 
Met pusuant to adjournment. 


1019 Present—ELisHak. Camp, Esq., and Louis Hicks, 
Esq., for Complainant. 
Howarp W. Hayes, Esq., for Defendant. 


Adjourned to Friday, May 8th, 1903, at 11 A. M. 


4 . New York, May Sth, 1903, 11:00 A. M. 


Met pursuant to adjournment. 


Present counsel as before. 


JOHN P. HAINES, recalled by the defendant 
for further cross-examination, testifies as follows: 


1020 
: Mr. Hicks: Complainant’s counsel  de- 


sires to state upon the record that the wit- 
ness, John P. Haines, having been sub- 
penaed by defendant’s counsel to appear 
and testify to-day, after the close of the 
former testimony given by the witness, be- 
comes the witness of the defendant. 


Cross-examination by Mr. Hayes, continued: 


XQ436. Mr. Haines, I call your attention to 


¥ | page 364 of your testimony, and to cross-questions 
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4 356, 857, 358 and 359, and the answers thereto. 1021 
4 You will notice that those questions were, by over- 
a sight, directed only to the stock of the New York 

s Phonograph Company No. 1, deposited with the 

4 trust company. Are the same facts true as to 

a | the 2500 shares of the Metropolitan Phonograph 

a iss Company? 

q y A. That I don't remember. 

q XQ437. You remember about the stock of the 

: New York Phonograph Company No. 1, but not 

a about the stock of the Metropolitan Phonograph 

q Company; is that right? 

4 A. Yes, 

ig XQO488. Please turn to the minute book for the 1022 
4 year 1894, and state who the executive committee 

3 were that year. | 

B A. John P. Haines, William Fahnestock and ‘ 
3 Richard Townley Haines, elected Iebruary 21st, 

1894. : 

‘§ XQ439. And served for the ensuing year? 

e A. Yes. 

4 yp XQ440. Were minutes kept by the executive 

q committee? 

3 A. That I don’t remember; I was not secretary 

q and I don’t remember whether they kept the min- 

4 utes or not. 

g XQ441. Who was secretary of the executive 1023 
4 committee? | | 
4 A. Richard Townley Haines. 

4 XQ442. Referring again to the stock of the 

a Metropolitan Phonograph Company placed with 

: the trust company, this action, if any, referred to in 

e the questions and answers, 356, 357, 358 and 359, 

4 was after the consolidation, so-called, of the two 

a companies, was it not? 

A. Yes. 

3 XQ443. So that, is it not a fact that anything 

4 : done in regard to stock of the New York Phono- 

3 i 


a 
rs 

= 

- org 
a 
ae 

a. 

wy 
“_ 

at 


Raymond R. Wile 
Research Library 





Bets i be z e =) . = t 7a 
eS ee ee See oy Pa ean | ey oe ee 
sgl a a el bt aL She el ee a rr —_ rr = ae sj ise —— ' 


ial cg i 
. poate 
eh oe 


ftcsr 


fe et 
fu ee 





342 John VP. Ifaines. 


graph Company No. 1, the same action would be 
taken in regard to the stock of the Metropolitan 
Phonograph Company deposited under the same 
circumstances? 
«A. Possibly, but I don’t remember that it was, 

XQ4i44. You won’t say that it was not? 

A. No. 

XQ445. Please turn to the by-laws and see what 
the authority of the executive committee was. 

A. (Referring to minute book.) “The execu- 
tive committee shall be vested with all the powers 
of the full board of trustees during the intervals 


between meetings, subject at all times to. 


the direction and control of the board.” 

XQ446. What was the date of the last meeting 
of the board prior to October Ist, 1894? 

A. September 19th, 1894. 

XQO447. And what was the date of the next meet- 
ing of the board? 

A. Subsequent to that? 

XQ448. Yes, sir. 

A. November 16th. 

XQ449. 1894? 

A. 1894, 

XQ450. Did the executive committee during that 
year have any stated times for meeting? 

A. That I don’t remember. 

XQ451. You don’t remember about that? 

A. No. 

XQ452. Again calling your attention to the 
stock deposited with the trust company, I ask you 
if you remember 1017 shares being placed in the 
name of Richard Townley Haines, treasurer? 

A. Yes. 

XQ453. Those were shares of the New York 
Phonograph Company No. 2? 

A. Yes. 

XQ454. And what were the circumstances in 
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connection with that deposit, and for what pur- 
pose was it? 

A. To be used in case of need by the company, 
and not treasurer’s stock but as an asset of the com- 
pany. 

0455. Was that stock subject to any trust? 

A. No, not that I know of, not that 1 remember. 

X0456. How do you distinguish between treas- 
urer’s stock and ‘stock that is an asset of the com- 
pany’s? 

A, Treasurer's stock has neyer been issued by the 
company. Asan asset of the company, as one of its 
assets which is disposed of subject to the direction 
of the company the whole stock of the company 
was issued. 

XQ457. Can you give about the date when that 
stock was originally placed in the name of Richard 
Townley Ilaines, treasurer? 

A. I think shortly after the organization or the 
consolidation of the Metropolitan and the New 
York No. 1. 

XQ458. Is there any reference to that in the 
minutes? 

A. That T cannot say; I do not remember. 

XQ459. What was the date of the alleged con- 
solidation ? 

A. I think it was the fall of 1890, or ’91, spring 
of 91. The papers will show. 

XQ460. Will vou please look at the minutes just 
preceding that time, and see if vou find any 
reference to that stock? 

A. I would like to state that T find that the by- 
laws, the original by-laws of the New York Phono- 
eraph Company No. 1 are not the by-laws of the 
consolidated New York Company, and T find that 
I made a mistake. | 

XQ461. Will you please correct that mistake on 
the record? 
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A. It is identical with the similar section in the 
old by-laws. 

XQ462. You refer to the section—— 

A. The powers of the executive committee are the 
powers of the full board during the intervals be- 
tween meetings, subject at all times to the direction 
and control of the board,—I find, I think, up to 
August 5th, 1891. 

XQ463. If there had been any action of the board, 
you think it would have been prior to 1891? 

A. Yes. My impression is that it is simply a 
transfer of the stocks from the two companies to 
the new company. 

.XQ464. Your impression is that this stock was 
originally assets of the two old companies? 

A. Yes, 

XQ465. And then was transferred to the new 
company? 

A. Yes, that is my recollection, 

XQ466. What business in the nature of selling 
or leasing phonographs, phonograph records or 
supplies was done by the New York Phonograph 
Company No. 2, after the appointment of a receiver 
of the North American Phonograph Company in 
August, 1894, if any? 

A. What business was done? 

XO467. Yes, sir. 

A. I think there was verv little, owing to the 
inability of the New York Phonograph Company 
eetting—having its requisitions on the New Jersey 
companies honored, 

XQ468. There was practically no business done? 

A. No, I wouldn’t say that; I was not on the 





board for some time. 


XQ469. Yon do not know whether or not any 
phonographs were leased or sold after that time? 

A. Yes, there were, but what amount I could not 
state. 
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XQ470. Where would that appear,—the amount 
of business done by the New York Company. 

A. The books of the company, 

XQ471. And where are those books? 

A. That I do not know. My impression is that 
many of them were destroyed after I resigned 
the presidency and the Evans people were in con- 
trol. 

XO472. Now, the counsel has ealled attention to 
the fact that there was a so-called suspension agree- 
ment, and that the receiver of the North American 
Phonograph Company paid some $1,600 to the New 
York Company No, 2 on account of sales made by 
him. After that suspension agreement terminated, 
did the New York Phonograph Company No. 2 do 
any business in selling or leasing phonographis, 
phonograph records or supplies? 

A. I cannot answer that, when I was not a mem- 
her of the board. 

XQ473. Do you know whether it kept up an 
office? 

A. Yes. 

XO474. And where was that office? 

A. In the Cable Building part of the time, and 
part of the time at No. 2 Broadway—No. 2 Wall 
street, I should say. 

XQ475. No. 2 Wall street is Mr. Fahnestock’s 
office? 

A. The treasurer’s office. 

XQ476. And all the offices you referred to are 
simply the secretary’s office, where books and 
papers were kept? 

A. No, business of the company was transacted 
in the Cable Building and at 140 Nassau street— 
trving to conduct business of the company, but part 
of the time being unable to, on account of failure 
to receive the supplies in accordance with the agree- 
ment between the New York Phonograph Company 
and the North American Phonograph Company. 
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: 1036 XQ477. Have you any record of any refusal from 


any corporation to sell goods to the New York 
Phonograph Company No. 2? 
i A. I don’t know if they refused; I know that they 
E did not comply with our request to supply the 
| goods. 
XQ478. What was that request? i 
A. An order for goods, which was not filled. i 
XQ479. Have you got a copy of it there? 
7 A. No. 
5 XQ4S80. You do not know what they were? 
; A. I cannot say whether there is a copy in here 
or not (referring to minute book). I think that 
1037 was in 1896, immediately after that agreement of 
. July Ist, 1898, empowering the North American 
‘ Phonograph Company to act for us. A committee 
x of the New York Phonograph Company was ap- 
a pointed by the board of managers, consisting of 
4 William Fahnestock, Mr. Daniel F. Lewis and my- 
4 self to wait npon Mr. Edison and ask him what he 
was going to do in regard to supplying the com- 

j pany and continuing the business of the New York | 
E Phonograph Company, and Mr. Edison stated that Ye 
he would sell the New York Phonograph Company 
supplies,—phonographs and supplies—the same as 
anyone else, which, of course, was satisfactory to 
103g that company, and was so reported to the board 

of managers. On June 28rd, 1902, by order of the _o 
board of managers of the New York Phonograph 
Company, the secretary of the company put in an 
order’ to the North American Phonograph Com- 
, pany and to its successors and assigns: “Thomas 
7 A. Edison, Orange, New Jersey: In accordance 
; with the terms of your contract, especially those 
of February 6th, 1889 and June 13th, 1889, October 
12th, 1888, June 23rd, 1890, and July Ist, 1893, 
please deliver to the New York Phonograph Com- 
nonv the follawing machines and sunplies: 19 Gem 
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Phonographs; 5 Standard Phonographs; 5 Home 1039 
Phonographs; 2 (two) Triumph Phonographs; 3 | 
Concert Phonographs; 1 barrel Standard Records; 

10 selections each of the following numbers, (long 

series of numbers); 1 barrel of concert records, 5 

each of following numbers (nos.) one barrel of 
blanks. Please notify us whether the goods will be 
delivered and send us a bill in conformity with 

the terms of said contract and we will remit in ac- 
cerdance therewith. Please acknowledge the re- 

ceipt of this order by return mail and oblige, yours | 
truly, New York Phonograph Company, James L. a 
Andem, Secretary.” a 


“Laboratory of Thomas A. Edison, Orange, New 1040 
Jersey, June 26th, 1902. New York Phonograph 
Company, James L. Andem, Secretary, 140 Nassau 
street, New York. Gentlemen: An envelope ad- 
dressed to me by registered mail was received, en- 
closing a letter addressed to the North American 
Phonograph Company in my care. Please let me 
know to whom you wish this letter to be delivered. —_~ 
Yours truly. Thomas A. Edison. R.” 


a, 


“New York Phonograph Company, 140 Nassau ~ 
street, New York, July 2, 1902. Thomas A. Edi- 
son, Esq., Orange, New Jersey. Dear Sir: Your. 
favor 26th of June at hand, and in reply to your 
inquiry, we beg to state that we wish the letter 1041 
referred to to be delivered to the addressees of the 
letter, who are undoubtedly well known to you. 
Yours truly, New York Phonograph Company, ~~ 
James L. Andem, Secretary. Y 


“Fpom the Laboratory of Thomas A. Edison, 
Orange, New Jersey, July 7th, 1902. New York 
Phonograph Company, James L. Andem, Secretary, 
140 Nassau street, New York. Dear Sir: I am in 
receipt of your favor of July 2nd, and beg to re 
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turn herewith the letter first reeeived by me, dated 
June 23rd. Yours truly, Thomas A. Edison.” 

XQ481. The papers you have just been reading 
were correspondence? 

A. Correspondence. 

XQ482. Between the New York Phonograph Com- 
pany and Mr. Edison? 

A. Yes. 

XQ483. I call your attention, on page 380 of 
the minutes to RDQ433 and 434. You stated in 
your answers to those questions that the New York 
Phonograph Company has brought several suits 
against dealers in phonographs and supplies in the 
State of New York? : 

A. I did. 

XQO484. Can you tell the date those suits were 
begun? 

A. No, I cannot remember, 

XQ485. How do you know they were begun? 

A. For the reason that the subject was bronght 
before the board on several occasions, and counsel 
was directed to bring such suits; and for the fur- 
ther reason that T know that ex-Judge Noah Davis, 
formerly counsel for the company, was employed 
to bring such suits against the eraphophone people, 
and joined with—at the request of Mr. Edison’s 
counsel—was requested by Mr. Edison’s counsel— 
to bring such suits in the name of the New York 
Phonograph Company against infringers in our ter- 
ritory under our contract. 

XO486. That suit von just referred to was one 
that was brought in the early nineties, was it not? 

A. I think it was ’92. 

XQ487. Now these suits that you refer to in the 
answer to the two questions 433 and 484, in which 
you mention the names Jones, Davega and A. D. 
Matthews & Sons—Judge Davis had nothing to do 
with bringing those suits, had he? 

A. He did not, no. 
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XQ488. Those suits were brought, were they not, 
as the result of a contract entered into between the 
New York Phonograph Company No, 2 and James 
L, Andem? 

A. That I don’t know. 

AQ489. Please turn to the minute book, page 
185, under the date of November 11th, 1900, and 
read what is said. : 

A. What was the subject? 

490. An agreement entered into the 22nd day 
of October, 1900, between the New York Phono- 
graph Company and James L. Andem? 

A. -Yes, 

XQ491. Does that set out the contract? 

A. No, it does not appear to. 


XQ492. Read what reference there is there to the ° 


contract. 

A. (Reading from minute hook). The officers of 
this company are hereby anthorized and empowered 
to execute and deliver to James L, Andem, of Cin- 
cinnati, Ohio, the contract now submitted, bearing 
date October 22nd, 1900, whereby he is empowered 
to commence and prosecute suits on behalf of this 
company against any and all parties infringing on 
the territory of this company.” 


Mr. Hicks: Complainant’s counsel objects 
to this testimony, upon the ground that it is 
irrelevant, immaterial and incompetent, and 
upon the further ground that the evidence 
called for would relate to a defence which 
defendant has already set up by its plea. 
which has been overruled in this cause, and 
which defendant again attempted to set up 
by an amendment to its answer, the mo- 
tion to amend the answer having been denied 
by the Court. 

Mr. Haves: Connsel for defendant states 
& that he introduces this-in evidence as tend- 
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ing to show that the suits against Jones, Da- 
vega and A. D. Matthews & Sons, and other 
dealers in phonographic supplies in the 
State of New York, was not brought by the 
New York Phonograph Company No. 2, but 
by James L. Andem under a contraet with 
the company authorizing him to bring those 
suits. 

Mr. Hicks: Complainant’s counsel in re- 
ply states that it does not appear that the 
suits mentioned were brought under the con- 
tract referred to. 


XQL98. Now, there is a contract of November 
Sth, 1900, which modifies the contract of October 
22nd, 1900. Will von please read anv entrv in the 
minute in regard to that? 

A. I don’t see anv reference to anv contract of 
November 9th, 1900—November 11th, 1900. 

XQ494. In that meeting of November 11th, 1900, 
is there anything about this contract of November 
9th, 1900? 


Mr. Hicks: Complainant’s counsel repeats 
his former objection, which applies to the 
contract of November 9th, as well as to the 
contract of October 22nd, 1900. 

A. T see reference here to the caneellation of the 
contract of October 22nd, 1900, 

XQ495. Just read what you see. 

A. It was on motion resolved that the contract 
or agreement as made with Mr. James L. Andem, 
of Cincinnati, Ohio, hearing date of October 22nd, 
1900, and relating to the prosecution of suits, and 
which was approved at the special meeting of the 
hoard of trustees held at this office October 22nd, 
1900, be now eancelled and destroved by reason of 
there being an omission therein, and that the new 
contract in Tieu thereof, together with collateral 
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agreement as made with said Mr. James L. Andem, 
of Cincinnati, Ohio, and bearing dates respectively 
November 9th, 1900, and duly approved by the ex- 
ecutive committee and executed by the officers of 
the company, be now approved and copies of each 
agreement placed on file. Present: Messrs. Fun- 
ston, Evans, Tremain and Noves. 

XQO4A96. TIave vou possession of these two agrec- 
ments of November 9th, 1900? 

Mr. Hicks: Same objection. 

A. I have not. 

XQ497. Do you know where they are? 

A. IT donot. T suppose the secretary or the treas- 
urer of the company holds them with the other 
agreements and records. | 

XQ498. Do you know whether the suits against 
the dealers in New York, which we have been refer- 


ring to, namely, Foote, Davega and Matthews and 


others, were brought before or after the execution 
of this agreement with Mr. Andem? 

A. Against Jones and Davega and Matthews, it 
says. I do not remember any Foote—Foote, Pier- 
son & Company. 

XQ499. The question was whether you remem- 
ber whether those were brought after this agree- 
ment with Mr. Andem? 

A. I do not. I was not a member of the board 
at the time, and consequently cannot answer. 

XQ500. Your knowledge of the affairs of the 
company is practically confined, then, to the time 
during which you were a member of the board? 

A. Yes. 


Redirect-examination by Mr. Hicks: ; 


RDQ501. Will you refer to the minute hook of 
the company and state whether on May 18, 1901, 
the board of trustees did not. take action with ref- 
erence to the bringing of suits on behalf of New 
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York Phonograph Company against Davega, Jones, 
Douglas & Co., Foote, Pierson & Company and A. 
D. Matthews & Sons? 

A. (Reading from minute book.) Resolved that 
the vice-president of this company be, and he is 
hereby authorized and empowered to employ on he- 
half of the company a capable attorney for the pur- 
pose of supervising the conduct of aforesaid men- 
tioned suits now pending against the following par- 
ties: S. B. Davega, John S. Jones, Douglas & Co., 
Foote, Pierson & Co., and A. D. Matthews & Sons, 
and for such other legal business as may affect the 
welfare of the company, it being understood by the 
hoard that in the granting of such authority to the 
vice-president of the company he shall not create 
any expenses of whatever kind in relation thereto 
or guarantee the payment thereof by the company 
of any sum of money over and above the sum 
total of $50, herewith agreed upon, to said attorney 
for services in full without the further consent and 
approval of a majority of the board of trustees. 

RDO502. What attorney began and has prose- 
cuted the snits referred to in that resolution? 

A. Mr. Louis Hicks. 

RDOQ503. Do you know whether anv other attor- 
ney was employed on behalf of the company in these 
suits referred to, brought in the State Courts 
against the dealers named? 

A. No, I cannot say that IT did. T was under the 
impression it was entirely in the hands of Mr. Hicks 
to employ such associate counsel as he desired. 

RDQ5O4. Asa matter of fact, as far as you know, 
these suits have been prosecuted solely by Mr. 
Hicks, have they not? 

A. T believe they have. 


Lee et 
ene ae Lae 
ee Ah bn a rl 
oiled doe Ti hs ay 
’ 
a 





Raymond R. Wile 
Research Library | 


